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Dear Ms Campbell

ACMA Statement of expectations — consumer vulnerability

1.

Thank you forthe opportunity to provide feedback on the Australian Communications and Media Authority
(ACMA) Statement of Expectations — Consumer Vulnerability (the Statement of Expectations). This is a
joint submission made on behalf of Consumer Action Law Centre (Consumer Action), WEstjustice,
Victorian Aboriginal Legal Service (VALS) and Hume Riverina Community Legal Service (HRCLS). As
community legal centres, our organisations are experienced with supporting clients in ‘vulnerable
circumstances’ or experiencing ‘vulnerability’. We hold particular expertise in telecommunications
consumer protection legislation and regulation, largely informed by the lived experiences of the clients we
assist through free financial counselling and legal advice services. We regularly interact with
telecommunications services providers (telcos) when representing our clientsin disputes and as advocates
forthe purpose of improving outcomes for consumers more broadly. WEstjustice also represents consumer
views onthe ACMA Consumer Consultative Forum.

Broadly, we are pleased to see the ACMA taking steps to ensure the needs of people experiencing
‘vulnerability’ are reflected in the regulation, policies and practices of a sector as essential as the
telecommunications sector. Thisis in line with the ACMA compliance priority to ‘protect vulnerable telco
consumers’, whichwe welcomed. Italso aligns with other essential service regulators, such as the Australian
Energy Regulator, and the recently launched ‘Getting to Fair’ Strategy and Decision Paper from the Essential
Services Commission (ESC)in Victoria.* Our organisations wereinvolved in the consultation process for the
latter strategy, and our response to this consultation isinformed by that experience.

We note that oursubmission provides commentary onthe appropriateness of the e xpressions ‘vulnerable’
and ‘vulnerability’, and offers guidance on what we consider to be more appropriate language and framing
for describing the ‘vulnerable consumer’. Despite this, and with a view to providing clarity of reading, we
have made references throughout our submission to clients/consumers experiencing ‘vulnerability’ in our
responsestothe questionsforconsultation.

A summary of ourrecommendationsis available at the end of this submission.

1See:


mailto:TelcoPerformanceRegulation@acma.gov.au
https://www.esc.vic.gov.au/other-work/regulating-consumer-vulnerability-mind
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Practical impact of the statement of expectations

5.

10.

11.

Our immediate and overarching concern in respect of the Statement of Expectationsis that the proposed
documentis notenforceable.

This, coupled with the continued inadequacy of telco compliance with rules and regulation>—which appears
to have been normalisedinthe industry culture—leads us to question the practical impact of the document
and its feasibility as a tool to ‘improve outcomes for vulnerable consumers buying telecommunications
productsand accessing telecommunications services'.

We appreciate that the ACMA is considerably constrained by its authorising legislation in respect of the
creation of Industry Standards (Telecommunications Act 1997, ss123— 135A). However, as we argued in our
submission to the ACMA on its 2021 compliance priorities, we consider that there is already sufficient
evidence of consumer harm to warrant the creation of an Industry Standard in respect of a range of
consumer protections wherethe TCP Code is demonstrably deficient.

While the TCP Code is not scheduled for review until July 2024,3there is no legislative limitation on the
ACMA conductingits own assessmentas to the threshold s 125 matters—that is, whetherthe TCP Code is
deficienteither by failing to provide appropriate community safeguards, or by failing to adequately regulate
industry. Ifthe ACMA isnot yet convinced of this need, we suggest that adequate monitoring and audit of
industry uptake and/or compliance with these Expectations (that goes beyond industry self-report) will be
critical to forming anindependent and considered view.

We reiterate ourrecommendation that the ACMA should review and assess whetheritissatisfied that the
TCP Code is deficient as defined by s 125 of the Telecommunications Act, and, where deficient, replace the
TCP Code with an appropriate Industry Standard informed by robust consultationacross an even balance of
consumerand industry representatives.

This Statement of Expectations must notdelay regulatory improvements through TCP Code reviews or the
development of Industry Standards. While we support voluntary, industry driven improvements for
consumers that might result from this Statement of Expectations, we consider that a mandatory Industry
Standard will still be needed to create enforceable obligations that apply across the industry. We urge the
ACMA to be proactive inits approach to tracking and measuring ‘uptake’ or ‘compliance’ with Expectations.
In doing so, we recommend the ACMA develop clear protocols for how this data will guide future decision
making where Expectations are not met (see Monitoring and Audit, and Outcomes sections below).

It is also critical that the development and implementation of the Statement of Expectations does not
replace or delay any reforms recommended by the Department of Infrastructure, Transport, Regional
Developmentand Communications’ ongoing ‘Consumer Safeguards Review'.

Enforceability

12.

While we appreciate the content of the Statement of Expectations asa ‘good first step’, we are concemed
that the Statementwill notamountto any significantchange in telco practices.

2E.g. TIO, “Helping telco consumers sign up to the right phone and internet products” (17 May 2021) available at:

; e.g.TIO,

“Sales practices driving consumer debt” (28 February 2019) available at:

; e.g. ACMA “Telco consumer credit checks: Findings of shadow shopping study” (June 2020) available at:
; e.g. ACCCv

Telstra [2021] FCA 502; e.g. Consumer Action Law Centre “The Trouble with Telcos: Stories from 2020” (November 2020) available at:

3 Communications Alliance, Telecommunications Consumer Protection (TCP) Code (Industry Code C628:2019) at1.6 and 1.7 (i.e.five years
from registration date of 1 July 2019).
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13.

14.

15.

16.

17.

18.

We have seen no evidence through the National Debt Helpline in Victoria or our legal advice services that
telcos have reduced disconnections or debt collectionsince the release ofthe joint Industry and Government
Statement of Expectations for hardship during Covid-19,4 nor that financial hardship options are offered
more frequently. Moreover, we have observed that in circumstances where financial hardship options are
offered, they are frequently inappropriate or unaffordable.> The recent history industry non-compliance
with these expectations, TCP Code requirements, and legislation® gives us little reason to believe telcos will
voluntarily meetafurtherset of unenforceable guidelines.

Moreover, the telecommunicationsindustry peak body, Communications Alliance, hasshown there is little
appetite for consumer safeguards thatare designed for people experiencing disadvantage or vulnerability,
stating:

While we absolutely support the importance of protecting vulnerable consumers or preventing a
problem from recurring that is only impacting a small number of consumers, there is concem
consumer advocacy focused on the needs of specific groups will not give sufficient weight to the
needs of the vast majority — the ‘average’consumer.”

Thisisan astonishing lack of understanding for the peak body of an industry that delivers an essential service.
Essential services are just that: essential for everyone. There is obvious financial benefit in selling
somethingthateveryoneneeds. Butthereisalsoan ethicalmandate and social licence to deliver the services
ina way that isaccessible and appropriate for all consumers—including those in vulnerable circumstances.

Moreover, the Communications Alliance’s statement belies a view that ‘vulnerability’ is a characteristic of
individuals, rather than recognising vulnerability is caused by barriers to accessing or engaging with
essential services, resultingin economic and/or social exclusion or harm. Vulnerability isan experience that
can happentoanyone, due to alife circumstance, systemicfactors or features of the market. Itisinaccurate
and unhelpfulto distinguish ‘'vulnerable’and ‘average’ consumers.

The Communication Alliance’s statementisa clear example of the telco industry’s continued fundamental

failure to grasp its mandate, and is amanifestly unfair approachto consumer safeguards. The impacts of the

COVID-19 pandemicover the past 18 months have shown how easily an experience of vulnerability can occur.
Protectionsfor‘vulnerable’ consumers are potential protections forall consumers.

Unfortunately, with this background, we consider that it is unlikely the non-enforceable Expectations will
be met, or that any meaningful culture change willoccur.

Monitoring and audit

19.

20.

The consultation paper is silent on how the ACMA will measure or monitor provider engagement with the
Expectations. There is also no timeframe proposed by which the Expectations are ‘expected’ to be met.

While we appreciate that the Statement of Expectations document is aspirational, we do not consider it
sufficientto merely release the document with the hope of engagement by providers.

4See: https:/lwww.communications.gov.au/covid-19-update#telecommunications-sector-response.
5E.g. TIO “Responding to consumers in financial hardship” (September 2021) available at:

; E.g. Financial Counselling Australia “Telcos and Financial Hardship: Feedback from the frontline” (April

2021) available at: ; e.q.
Consumer Action Law Centre “The Trouble with Telcos: Stories from 2020” (November 2020) available at:

6 Examples of which include the recent ACCC v Telstra case, and the examples discussed in Consumer Action’s

report released late last year.

7Communications Alliance, Submission to the Consumer Safeguards Review Part C: Choice and Fairness, (September 2020) p g, available

at:
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21.

22.

23.

24.

25.

26.

27.

Moreover, even if the Statement has limited voluntary industry uptake, it may still prove valuable to
consumersin providingthe ACMA with evidence of industry failure to appropriately address consumer harm.
Butforthe documentto performsuch afunction, it must be capable of producing concrete data on whether
or not providers have actually metthe Expectations.

To thisend, we recommend thatthe Expectations be revised with aview to metrics and measurability. Our
specificsubmissionsin respect of the individual proposed Expectations are setout laterin thisdocument.

We also recommend thatthe ACMA clearlyindicates the time by which it expects providersto comply with
the Expectations. In our submission, a period of six months from the date of the release of the document
would be an appropriate timeframe, with ongoing six-monthly reviews.

Further, we strongly recommend the ACMA use a range of techniques to monitor industry uptake of the
Expectations, including: proactively seeking complaints from consumers and consumer representatives in
circumstances where a provider appears to have failed to meet an Expectation; investigation of individual
consumer complaints; analysis of TIO data; industry self-report; desktop review of provider policies; and
‘mystery shopping’ exercises. Critically, we do not think that industry self-report alone is sufficient to
accurately auditengagement with the Expectations, or the practical impact thatthat engagement has had
onconsumers.

Our experience in representing clients in disputes with telcos is that even when telcos admit to a lack of
compliance, they are quickto brush this aside as a one-off mistake. Until the findings of the Federal Court
in ACCC vs Telstra®, after which Telstra undertook anumber of activities to fix the systemic mis-selling to its
customers, 9 there was limited evidence of telcos transparently reviewing their practices to identify and
address systemicissues.

We also suggest that it would be in the interests of transparency and fairness to both industry and
consumers forthe ACMA to publishdetailsof how it willmonitor, measure, and evaluate industry uptake of
the Expectations and associated Examples.

Finally, in consideration of the above, itis critical the ACMA identify and publish a clear proposal for next
stepsifthe Expectationsinthisdocumentare not met. For example, ifrobust monitoring and auditing reveal
a failure to meet the Expectations, will this be seen as evidence of systemic issues that will lead to further
investigation? Or potential recommendations thatthe TCP Code isdeficientin particularareas as per s 125
of the legislation? Orthat there isa marketfailure? *

RECOMMENDATION 1. We recommend that failure to meet these Expectations trigger areview of the adequacy

of the current requlationin the telecommunications sector, including: an earlier review of the TCP
Code and/orthe creation of Industry Standards where the TCP Code isdeficient.

Issue 1: Identifying consumers in vulnerable circumstances

Question1 -

The ACMA proposes that when identifying consumers who may be vulnerable, telcos should consider consumer
vulnerability in terms of the circumstances that create risks of harm, detriment or disadvantage in consumers’
interactions with the telecommunications market. Do you agreewith this approach?If not, please explain and provide

alternative thinking.

8[2021] FCA 502

9See:

10 Telecommunications Act 1997 (Cth) ss 106, 112 and 125.
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28.

29.

30.

Firstly, we commend the ACMA for highlighting the need to use differentlanguage when it comes to
consumer vulnerability, as it is something that many of the communities we assist have told us is
stigmatising and disempowering.

We also commend the ACMA for identifying the need for industry to take a different approach when it
comes to assisting consumers who are experiencing difficulties and disadvantage, whetherit be temporal
or long-term.

Indeed, if sufficient weightis given to the needs of the most marginalised consumerin our community, then
all consumers benefit; amore responsive and inclusive service system and industry will mean all consumers
are better off.

The use of the term‘vulnerable’

31.

32.

33.

34-

In the recent stakeholder roundtable organised by the ACMA, many consumer advocates highlighted the
problematic usage of the word ‘vulnerable’.

A‘vulnerable consumer’ has often been identified as such in relation to systemic factors such as “ageing,
poor mental health, social isolation, disability, language barriers, regional limitations, digital and financial
literacy, siloed services”.** This term is also often applied to First Nations communities and Culturally and
Linguistically Diverse (CALD) communities.

Recentclimate-based events, such as the devastating Australian bushfire seasons, and the current COVID-
19 pandemic, have resulted in many more consumers experiencing financial hardship and requiring
assistance through ‘vulnerability’ frameworks.

The recognition that nearly anyone can become vulnerable in the current global climate has arguably
acceleratedthis ‘vulnerability’ discourse in many different industries. Indeed, the ESC's ‘Getting to Fair’
Decision Paper referred directly to the bushfiresand COVID 19 as highlighting "...the importance of having a
comprehensive and coherence strategy for the longer-term” and requiring "...us to urgently adopt a
comprehensive approach across our requlatory and administrative functions."**

Reframingthe ‘vulnerable’ consumer

35.

The United Kingdom and the European Union have been at the forefront of the contemporary
understanding of consumer vulnerability and its causes and impacts. Our own thinking on consumer
vulnerability has been informed by the definition developed as part of a large research project by the
European Commission, whichis as follows:

”A consumer, who, as a result of socio-demographic characteristics, behavioural characteristics,
personal situation, or market environment:

e [sat higherrisk of experiencing negative outcomes in the market;
e Haslimited ability to maximize his/her well-being;

e Hasdifficultyin obtaining or assimilating information;

e [slessableto buy, choose or access suitable products; or

e [smore susceptible to certain marketing practices. "3

11 Getting to fair: breaking down barriers to essential services — decision paper, Essential Services Commission, August 2021, p8.

12|bid, ps.
13 Consumer vulnerability across key markets in the European Union [2016] OJ L/22, available at
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36.

37

38.

39.

40.

In the Australian context, the ESC have also addressed the use of the word ‘vulnerable’, in the context of
essential servicedelivery. Priorto publishing their‘Getting to fair’ decision paper, the ESC consulted directly
with consumers as part of their research, and noted that “the term ‘vulnerability’ does not capture the
unique circumstances people face, or the dynamic and complex nature of vulnerability”.* It also “deters
consumers who do not associate themselves as vulnerable from seeking support” which comes into direct
conflictwith the ultimate objective identified by key stakeholder groups as being consumer wellbeing.

From our experience of working with consumers on the ground as frontline advocates, we agree with this
sentiment—individual consumers are notvulnerable; they are resilientin the face of systemic failings.

First Nations communities do not see themselves as vulnerable people, but rather as resilient and strong
communities that have survived invasion. Requiring people to self-identify as vulnerable when they do not
see themselvesthisway createsan unnecessary barrierto accessing assistance. The resultis thatindividual
consumers’ wellbeing and mental healthis oftenimpacted, and the problemsunderlying‘vulnerability are
furtherexacerbated.

Despite these sentiments, we do acknowledge the terms ‘vulnerable’ and ‘vulnerability’ are currently used
throughout consumer protection legislationand regulation in Australia. Thisis the legislative frameworkin
which the ACMA must operate, and while the term remains legislatively embedded, some degree of usage
of the expression is unavoidable. We appreciate that the cultural shift towards reframing notions of
individual ‘vulnerability’ towards arecognition of historicand systemic inequities and oppression willbe slow
and contentious, and that the expression‘vulnerability’ will likely be used for many years to come.

Moving forward, we encourage the ACMA to adopt a ‘hybrid’ approach to the expression ‘vulnerability—
continuing to use the term insofar as it is a statutory expression, but where possible, phasing out the
expression in favour of language that instead reflects the systemic and structural barriers to access and
fairness which cause and create the ‘vulnerable consumer’.

Feedbackon ACMA’s approach

41.

42.

43.

44.

The currentoutline of ‘vulnerability factors’ suggested by the ACMA includes most of the pointsidentified
by the European Commission and the Essential Services Commission. However, we suggest that having a
definitionthat clearly reframes vulnerability as the consequence of systemic problems would be more useful.

Inthe ‘Getting to fair’ decisionpaper, the ESC defined consumer vulnerability by identifying barriers, rather
than individual characteristics, “as the biggest contributing factor in preventing access and engagement
with essential services.”* They then proposed a definition which aims “to highlight the role of regulators
and business practicein supporting consumers”.

The ESC has defined consumer vulnerability as:

"A person experiencing, or at risk of experiencing, vulnerability is someone who experiences
barriers to accessing orengaging in the essential services we requlate or administer. As a result of
those barriers, that person experiences economic and/or social exclusion or harm. Barriers can
include event-based circumstances, systemic factors, and market-basedfactors"*

In the ACMA's draft Statement, there is no specific definition of vulnerability provided. Instead, the
document provides a broad characterisation, entitled ‘ldentifying vulnerability”:

14 Getting to fair: breaking down barriers to essential services —decision paper, Essential Services Commission, August 2021, p5g.
15 |bid, p59-60.

161bid, p3.

171bid, p3.

18 |bid, p8
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"A consumer is vulnerable where circumstances affect their ability to engage productively with the

market to buy telecommunications products, and access and maintain telecommunications

services, that are suited totheir needs.”

45. Thischaracterisationisthenfollowed by alist of examplesand factorsthat may contribute to vulnerability.
While thisisuseful in identifying various contexts in which ‘vulnerability’ can occur, we submit thata clearly
stated definition would provide a more robust framework, in which the examples provide supplementary

information.

46.  While we are aware that any definition needs to be kept high-level in order to remain workable, it is
important forthe definition to specifically identify these barriers so they do not go overlooked, including the
ways in which markets and essential service providers themselves can contribute to consumer vulnerability.

47. We believe that a best practice definition would be written in language that moves away from the
‘vulnerable consumer’ terminology and instead focuses on industry obligations to help people overcome
barriers. Infact, we would like to see achange inlanguage throughout the document to embed a strength-
based framework, in which consumers are empowered and respected, ratherthan always being couched in

negative language,suchas“lessable to...”, “limited ability...” and “has a higherrisk...”

48. Forexample, the current ACMA draft states the following:

"We consider that vulnerability can occur where a consumer:

has a higher risk of experiencing negative outcomeswhen acquiring goods or services

is less able to access telecommunications goods or services that are appropriate for their
needs

has limited ability to maximise or advocate for their wellbeing

has difficulty in finding information or making informed decisions about
telecommunicationsgoods or services

is more susceptible to certain marketing practices such as upselling or cold calling. ”

49. Wesuggestthiscould be drafted tothe effect:

We consider that consumers can face significant challenges when industry policies, procedures and
practices fail to:

5o. This relatively simple rewording may seem like an exercise in semantics, but language is incredibly
important and has far reaching consequences. As the ESC discovered through consulting directly with

promote positive outcomes for consumers when they acquire goods or services

identify and assist consumers to access telecommunications goods or services that are
appropriatefor their needs

encourage andsupport consumers to maximise or advocate for their wellbeing

provide clearlyaccessible information for consumers to be able to make informed decisions
about telecommunications goods or services

regulate marketing practices such as upselling or cold calling.
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51

52.

53

54.

55.

consumers, "there is significant stigma attached to the term‘vulnerability’... and we must acknowledge that
the term‘vulnerable’isaclearbarrier forconsumersin essential services markets.” 9

We strongly encourage the ACMA to consider including a clearly identified definition as part of the
Statement of Expectations, which draws on direct consultations with individual consumers in conjunction
with community advocate consultations, and independent research.

Moreover, we encourage the ACMA to adopt a definition in line with the most progressive national and
global discourse around ‘vulnerability’, which seeks to promote “inclusive front-end product and service
design, ratherthan relying almost exclusively on back-end vulnerability measures that seek to address harm
after the fact, once it is more entrenched or advanced.”° In our view, the purpose of discourse around
vulnerability is to promote services thatare inclusive and fair for everyone.

This would not only provide clearer guidance to industry, but also assist the ACMA in their requlatory
function, as well asempower consumersto seek outand access assistance when they need it. Furthermore,
itwould positionthe ACMA asaleaderinregulatory practice ataninternational level.

We supportthe ACMA’s proposed Expectations of telcos to:
e  be proactivein identifying and responding to consumers in vulnerable circumstances;

e  have better practice policies and processes in place to assist ‘vulnerable consumers’ to gain and maintain
access to telecommunications services that met their needs and circumstances

e consider how best to support ‘vulnerable consumers’in their business improvement or business strategy
decisions.

Our submissions on the specific priority areas are set out below. Given the openness of the consultation
paper, and the diversity of views expressedat the industry and consumer sector roundtables, we encourage
the ACMA to engage in further consultation prior to releasing a finalised statement, including with
consumersdirectly.

Issue 2: Setting expectations for telcos — priority areas

Proposed priority areas

Question 2

Arethe ACMA’s 5 proposed priority areasappropriate? Are thereany other priority areas that should be substituted or
included?

56.

Despite oursignificant concerns about enforcement and overarching reference to vulnerability discussed in
the precedingsections, we do agree that each of the proposed priority areas are appropriate. In addition,
we recommend the following areas also be incorporated into the Statement of Expectations as priority areas
due to theirsignificantimpact on consumersin vulnerable circumstances.

Creditmanagementand debtcollection

57.

Aggressive and/or inappropriate ‘credit management’ and debt collection by telcos or their agents are
significant stressors to people experiencing both temporary and long-term barriers. While many of the
negative ‘creditmanagement’ experiences of ourclients already constitute breachesof TCP Code provisions
(including, in particular, failure to comply with the ACCC/ASIC Debt Collection Guideline, applied through cl.
6.10.1) or breaches of the Telecommunications (Consumer Complaints Handling) Standard 2018, we consider

19 Getting to fair: breaking down barriers to essential services — decision paper, Essential Services Commission, August 2021, pg.
20'Exploring regulatory approaches to consumer vulnerability: a report for the Australian Energy Regulator - Emma O’Neill, February

2020, P44
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58.

that there are a number of measures that could improve the experiences of consumers which may form

appropriate Expectations forthe purpose of thisdocument.

Moreover, the attitude of providersin relationto ‘historicdebts’ (outstanding debts for services and bundled
productsthat have since been cancelled/disconnected) impedes people fromrecovering from hardship and

moving on with their lives. One example of this attitude was the absence of any measures in relation to
‘historic telco debt’ from the joint Industry and Government Hardship Principles during COVID-19. Our
financial counsellors and lawyers have spoken to people across Victoriawho said they were being harassed

Case Study — James’ story

Jamesis a young Aboriginal man living in Melbourne. He was
referred tothe National Debt Helpline in April 2020, during the
COVID-19 pandemic. He is studying for a Cert Ill and was
receiving the JobSeeker payment.

James has a disability, for which he receives the Mobility
Allowance. James also told us about family violence he has
experienced from his father. James said he was being
contacted by debt collectors for multiple debts, including: buy-
now-pay-later, a payday loan, a consumer lease and a telco
debt of nearly $3000, from 2017. James told us the following
about his telcodebt:

In 2017, when he was approximately 20 years old, James
entered a 24-month contract for a smartphone, which
included an insurance policy, in-store at an electronics
retailers. The salesperson conducted a credit check and was
aware James was on Centrelink. The monthly cost was $8o,
which James felt was affordable at the time.

James lost the phone two months laterand his insurance claim
was declined. James said he was requested to pay out the
contract. James complained to the Telecommunications
Industry Ombudsman (TI0), but said the TIO responded that
the claim had been denied due to the SIM still being active in
another phone, and the account remaining active with a
usable number. James said the nearly $3000 telco debt is on
his credit file as a default. James updated us in October 2020
that a debt collector has been harassing him about the telco
debt and that he has been receiving more calls about it during
the COVID-19 emergency in Victoria, which has been adding
to his stressin whatis already a very difficult time.

Case study provided by Consumer Action Law Centre

by debt collectors during Victoria’s most
restrictive lockdowns for historic telco debt,
leading to significantly increased stress and
pressure on them in a time of very difficult
and extenuating circumstances.

59. Moreover, for some providers, even
where the provider has agreed ‘notto pursue’
a consumer debt on the basis of hardship
submissions made by a consume or their
advocate, the provider nonetheless elects to
‘blacklist’, ‘whitelist’, or otherwise preclude
the consumer from purchasing further post-
paid services from the provider, until the
consumer hasrepaidthe alleged historic debt.
This approach is deeply problematic in the
context of provision of an essential (or at
times, emergency?*) service, especially where
only one provider services the consumer’s
geographicarea.

60. We suggest the following Outcomes be
added to this new Priority Area, which have
been implemented in relation to credit
management for other services:??

e not selling debts while considering the
customer’s financial situation, working with
the customers to find a suitable solution to
payment difficulties or when customer in a
hardship arrangement;

e notsellingadebtthatis statute barred or
that the customerisdisputing thatthey owe;

e implementing specific requirements for
selectionand monitoring of debtbuyers;

21 For example, natural disaster and family violence circumstances where necessary calls are not only to ‘emergency services’ but alsoto
family members, crisis support, and social work services.
22 E. g, the Australian Banking Association “Industry Guideline on the Sale of Unsecured Debts” (November 2019), available at:
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e committingtonotsellingdebtswherethe customerisinafamilyviolencesituation

e committingto notselling debtswherethe customer is experiencing ongoingvulnerability and the debt
unlikelytobe recovered.

RECOMMENDATION 2. We recommend that the AMCA include a priority area titled ‘Credit management and
debt collection’ with a goal to the effect that, ‘Telcos will approach credit management and debt
collection with sensitivity to the extenuating circumstances that may be facing consumers who have
fallen intodebt; they will require thesameapproach by any agents (including third party debt collection
companies) that they engage for debt collection purposes; and they will approach debts related to
disconnected services with a view to allowing consumers to recover from historic periods of hardship’.
We recommend including our suggested Outcomes to give effect to thissection.

Productdesign

61. Overarching product affordability (or lack thereof) continues to be an issue in the telco sector. While the
cost of data has decreased, inreal terms, the Australian Govemment Bureau of Communications and Arts
Research (BCAR) foundin 2020that “these changes have not necessarilyled to services being moreaffordable
forlow income individuals’because the cost per gigabyte is more expensive on cheaper, low dataplans ."*3 This
reflectsissues we have seenin Victoria.

62. While the numberof people who rely on landlines is decreasing, their use increasingly overlaps withan older
population and people who require priority assistance for medical issues. However, our intel in Victoria
suggests that some people are losingaccess to theirlandlines when they are forced to move to NBN plans
to keepaccess. These bundleswith NBN services can be expensive with little added benefit to people who
only wanted to keep access to a landline. Where this leads to financial hardship, there should be flexibility
shown by telcosinan effortto keep people connected to theirlandline.

RECOMMENDATION 3. We recommend that the ACMA include a priority area in relation to product design
focussed on affordability. Thisareashould alsoinclude referencetolandlines, bundlingand priority
assistance.

Outcomes and examples

Question 3

Are the outcomes set out under each priority area appropriate? Are there any additional outcomes that should be
specified?

Question 4

Are the examples provided in the statement of expectations appropriate and realistic? Are there any additional
examples that would assist telcos in understanding how to achieve the objectives?

63. We have respondedto Questions3and 4 underthe headingsforeach priority area.

64. Ingeneral, we considerthat many of the outcomes constitute appropriate interpretations of the TCP Code
which relate to consumer vulnerability. However, asindicated above (under Monitoring and Audit), we are
concernedthatthe levelof generality of several of the outcomes will make it difficult to measure and assess
uptake.

23 Australian Government Department of Infrastructure, Transport, Regional Development and Communications, Bureau of
Communications and Arts Research, Affordability of communications services for low income households (Working Paper, 30 April 2020)

19,
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65.

66.

We note that we address these points as consumer advocates with experience in individual client
representation. We approach industry best practice guides with a view to how those guides can support
outcomesforourclientsintheirindividual matters. We do not collectindustry-wide data on industry trends.
Nor are we privy to internal business complaints data, or policy documents (unless these are publicly
released). To us, a useful ‘best practice guide’is one in which an individual consumer can point to a clear
failure to comply as a basis for complaint (evenif that complaintis not one where the ACMA can currently
take regulatory action).

While we appreciate that this document has been created as a guide ‘for Industry’, we urge the ACMA to
bear in mind that its audience is also consumer advocates or representatives, and the TIO. Consumers are
not just passive beneficiaries of best practice guides. The TIO should be actively applying the Expectations
to consumerdisputes, and advocates should be empowered to use the Expectationsin their casework to get
outcomes for their clients. As active agents in the telecommunications market, individual consumer
complaint data (whether directed to the ACMA or the TIO) is a valuable source of data to the regulator.
Where Expectations are vague, or limited to general trends (e.g. 'minimising’ disconnections within a
provider) consumers or their representatives are not empowered to assert a failure to meet best practice,
and so are excluded fromengagementwith the TIO orregulatorin this‘best practice’ process.

RECOMMENDATION 4. We recommend that the ACMA incorporate our suggested additional Outcomes and

Examples (below in bold)to better capture systemic issues that we see through our case services.

Priority areai: Internal business practices

67.

68.

69.

70.

We generally support the expectations and examples in this section. However, successful culture change
must occuracross all levels of an organisation. Training focused solely on frontline staff will not change the
overall culture of an organisation or industry. The disappointing attitude of the industry peak body
(highlighted earlierin this submission) indicates that a seismic shiftis needed fromboard level to frontline
workers. Therefore, it is important that all staff, including staff who interact with customers in vulnerable
circumstances, managers, executives, board members and other decision makers are includedin training
requirements.

As an essential service, telcos should improve transparency of their policies. For example, family violence
policies should be made publicly available online in addition to financial hardship policies, as insurers
nationwide are now to obliged to publish.

We suggest the following Outcomesbe added to this Priority Area:
e internal policies related to consumersinvulnerable circumstances are made publicly accessible.

e ensure that customers who self-identify, or are identified by the provider, as experiencing or likely to
be experiencing vulnerability, are referred to aspecialised team.

e ensure availability of interpreters for their customers in all client interactions when needed, including
in-store.

We suggest the following Examples be added to this Priority Area:

e telco staff and executives undertake Aboriginal cultural safety training. This could be specific to the
local areasin whichthey operate whererelevant, to betterreflectlocal cultural nuances.

e telcostaff and executives undertake family violence training

e telcostaffincustomerfacingrolesundertaketrainingin working with interpreters
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e telcostaffinspecialised teams for consumers experiencing ‘vulnerability’ undertake trainingin assisting
customers who have experienced trauma.

Priority area 2: Selling and contracting

71.  We strongly supportthe inclusionof this priority area. Our services frequently assist consumers presenting
with large alleged telecommunications debts in circumstances where the products sold were inappropriate
for our client, or where our client should never have been liable as they derived no use or benefit from the
goodsand services purchasedin theirname.

Case Study - Tenzin's story

Tenzin (name changed) lives in metropolitan Melbourne and is twenty years old. She lives with an intellectual
disability and uses her mobile phone to contact her medical supports.

Tenzin contacted the National Debt Helpline(NDH) in 2021 after being cut off by her telco, a major provider. At
the time of contacting NDH, she had approximately $600 in monthly bills overdue. She told our finandial
counsellorthatshe’d told the telco she couldn’t afford the bills on her Centrelink income.

When contacting the telco to ask why she was cut off, she had been told heraccount couldn’t be reinstated until
shepaid $300as she had already had a 1 monthextension. She said she couldn’t afford this. Thetelco eventually
reinstated her service and gave her a month-long payment extension.

Tenzin had purchased an iPhone 11 in 2019, when she was 18 years old and living on the Disability Support
Pension. She told us she had let the staff know she has an intellectual disability which makes it hard for her to
understand things. Tenzin said she has always struggled to pay for it but when she contacted her telco about
phone glitches she was upsoldan iPhone 12 to give her family member for Christmas.

Tenzin had understood at the time of signing up that she was not locked into the contracts. But after being cut
off, when she suggested cancelling her plan and retuming the phones, she was told multiple times she would
have a cancellation fee for thephones that would not be waived, despite hercomments that she couldnot afford
this fee and that she had been told she was not locked in. The telco acknowledged her Centrelink income but
told Tenzin she had agreed to this package when she signed up. Eventually she was informed she could cancel
and request a payment extension for the termination fee.

Tenzin also asked the telco about a concession rate but was refused, being told the discounted rate was only for
landlines.

We spoke to Tenzin about her situation and have referred her toa local financialcounselling service.

Case study provided by Consumer Action Law Centre

72.  Inaddition, both WEstjustice and Consumer Action frequently assist people escaping family violence who
have large debtsincurred against their name by their abusive partner. Thisis arecognised form of e conomic
abuse and family violence, with lastingimpacts on a victim-survivor’s ability to move on with their life, such
as where adverse credit ratings (from old debts) preclude access to rental accommodation and other
essential services. Telecommunications debts are one of the most common, if not the most common,
consumer debtsinthis category.

73.  Wesuggest the following Outcomes be added to thisPriority Area:

e ensure staff do not sell products or services to consumers in circumstances where consumers will not
be able to comply with ongoing payment obligations, or will only be able to comply with significant
financial hardship; and
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e forall transactions, proactively enquire as to whether the person incurring financial responsibility for
the product or service will be the end user of the product or service, and where the person incurring
financial responsibility will not be the end user:

o only sell products to people who directly benefit from the contract (i.e. usually the end-user),
unless the end-user is under 18 years of age in which case a parent/guardian could incur financial
responsibility on their behalf in appropriate circumstances; and

o Assesswhetherthe transaction appearsto be the result of economic abuse, elderabuse, or other
coercion. An example of this may be the suggestion of this arrangement by a person other than
the person incurring the financial responsibility. Where this may be the case, do not proceed to
finalise the transaction).

74.  We considerthe examples provided for this priority area are appropriate . An additional example may be:

e Designincentive programs rewarding staff for appropriate selling — for example based on customer

feedback, with questions assessing the consumer’s
satisfaction of the transaction, as wellas whether the
salesperson considered the customer’s financial
circumstances holistically as part of the sale.

Priority area3: Customerservice

Case Study — Eamon'’s story

Eamon is a fulltime university student. He
called the National Debt Helpline in June
2021* about telco arrears from a phone and

75. Wesuggest addingan Outcome tothe effect: plan he po TR, while he TS
e make interpreting services available for consumers living on Centrelink payments and caring for
in all customer service interactions when needed, his mum. Eamon said the plan cost
includingin-store. approximately $90 per month and ended a
76. In relation to the final example (‘Develop and track Gl NS T T e A T S e )
indicators of vulnerable consumers’ experience..."), we arrears.
suggest that the ACMA should clarify that these should Eamon told our financial counsellors that he
inform decisions such as internal identification of any had been extending hardship, but he’s now
systemicissues negatively impacting people experiencing been told that he has run out of extensions
vulnerability. Unfortunately, previous telco conduct as and has had plenty of opportunity topay.
seen in our casework and Australian Communications Eamon said he had been offered a payment
Consumer Action Network (ACCAN) research with arrangement of $200 per fortnight but he
former sales assistants have indicated decisions have couldn’t keep up with this. He said the telco
been made inthe past which have resulted inexploitation then offered 150 permonth but this amount
of people experiencing vulnerability.2 was still difficult for him tomanage.
77.  We otherwise support the outcomes and examples

provided for this priority area. We reiterate our above
comments in response to Question 1 on consumer
vulnerability, and identification of ‘vulnerability’ by
providers, to the extent that they are relevant to those
outcomesand examples.

He said he was being referred from the
financial hardship teamto debt collections.

*During the COVID-19 emergency and
continued related lockdowns andrestrictions
in Victoria.

Case study provided by Consumer Action
Law Centre

24 ACCAN —Spotlight on Sales - Lonergan Research for ACCAN, Spotlight on Telco Commissions and Targets: Exploring
Telecommunications Providers’ Sales Incentive Practices”, 2019
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Priority area 4: Financial hardship

78.

79-

8o.

We strongly support the Expectations and Examplesin this section. Thisinterpretation aligns more closely
with the expectationsin other essential services than what our caseworkers have found in their interactions
with telco consumers and telcos directly. These findings were reflected in the Financial Counselling
Association’s 2021report, Telcos and Financial Hardship: Feedback from the frontline 25

Telcos' implementation of these Expectations and Examples would significantly increase tangible
protectionsfor people experiencing vulnerability. We consistently hear from our clients that the major telcos

Case Study — Santana’s story

Santana (name changed) is an international student who was working in hospitality prior to the COVID-19
emergency. At the time of talking to the financial counsellors on the National Debt Helpline (NDH) in late 2020,
she said she had not had any work shifts for more than 6 months. She is not eligible for government income
support.

Santana was behind in her rent payments andbills, which her housemates are helping her cover.

She called the NDH about her telco bill after her telco advised herto do so. She couldn‘t afford the bill and had
Justover $100 owing. She told us she had alreadycontacted her provider andbeen told she needed topay $75
per month, which she couldn‘t afford. Prior tolosing her job, she hadn‘t missed a telcopayment.

Santana started a complaint with the Telecommunications Industry Ombudsman (TI0). Santana’s bill grew
that month and she said she received an email from her telco requesting she submit a letter of authority from
a financial counsellor, despite her not being represented by a fina ncial counsellor. The following week, Santana
told us the telco emailed her stating that if she didn‘t have a financial counsellor acting on her behalf, they
could nolonger provide her with any assistance.

Our NDH financial counsellors referred her to her local financial counselling agency for advocacy support;
however, Santana’s localagency had a significant waitlist at the time.

Santana contacted us a few weeks later to let us know her telco still refused to help her without a letter of
authority from a financial counsellor.

The next month, Santanasaid herphone andinternet had been cut off so she couldnot attend heronline class.
Santana said the telco told her they couldn’t help until she paid her bills. Santana’s friend ended up helping
her with her bill, which was then over $300, but Santana was not sure how to repay her friend or how to pay
her next bill.

We understand that as of that month, Santana had not contacted the TIO again to re-open the complaint
after it was not successfullyresolved with the telco.

Case study provided by Consumer Action Law Centre

are not currently meeting the Outcomes listed, such asin Eamon’s and Santana'’s stories.

Furthermore, we are encouraged that the expectations in this section are clearly measurable from a
monitoring perspective. Forexample, the ACMA could monitorengagement with the listed Outcomes and

Examples through specific data collection on:

25 Financial Counselling Australia, Telcos and Financial Hardship: Feedback from the frontline (April 2021), available at:
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81.

people un/successfully completing hardship arrangements;

specifics of the hardship plans negotiated (e.g. X payment amount, at X frequency) including successful
completion data;

audits of randomly selected callrecordings when hardshipwas negotiated;

data showing the percentage of customers who contacted their telco with bill arrears who were then
enteredintoahardship arrangement; and

randomly surveying consumers on hardship arrangements about payment methods (e.g. through
directdebit, creditcard, buy-now-pay-later bill paying services, and/or if additional high-interest loans
were used to meetthe payments).

We suggest the following additional Outcomes:

that customers who mention an inability to pay in any communication with their provider are
proactively offered financial hardship assistance, even if they have not specifically requested it. Many
people are unaware this is not only an option, but that financial hardship is a requirement of telco
regulation.

that telcosregularly auditthe files for customersin financial hardship to review whether the hardship
has been contributed to or caused by
poor conduct by that telco, such as
mis-selling. Wherethis has been found
to occur, the telco should offer

Case Study — Charlotte’s story

Charlotte (name changed) contacted the National Debt

appropriate resolution to address this
wrongdoing.

that servicesrefrain fromrestricting or
suspending the service of anybody
who has not suggested
restriction/suspension on their own
volition, as it has the same practical
effect as disconnecting them. In
particular, telcosshould notrestrictor
suspend the service of people who
have disclosed a history of or who they
reasonably  suspect may  be
experiencing family violence. As
stated in Australia’'s Tech Future
strategy, ‘exclusion from the digital
world can exacerbate other forms of
social exclusion such as unemployment,
low education and  poverty...
Governments, business and the
community all have important roles to
playtoaddressthe digital divide'.?®

Helpline in late 2020 after she had been unexpectedly cut
off by hertelco, with $250 in arrears owing.

Charlotte is a victim survivor of family violence. She
experienced homelessness earlier in the year due to the
family violence she experienced and was living on her own
with income from Centrelink at the time of contacting the
National Debt Helpline.

Charlotte told us that due to her service being cut, it was
hard to get into contact with her telco. When she
attempted, she was sent into a self-service option, unable
to speak tosomeone.

Charlotte was experiencing financial hardship but said that
no repayment plan or hardship was offered. In order to get
reconnected, she had to pay over the phone — she used the
money she had planned to use for rent. She then had to
borrow money from her friends to cover her rent payment,
whichwasalsoinarrears.

Our financial counsellor discussed support options and the
Telecommunications Industry Ombudsmanwith Charlotte.

Case study provided by Consumer Action Law Centre

26 Australian Government, Australia’s Tech Future: Delivering a strong, safe and inclusive digital economy, (December 2018) 18,
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82.

We considerthe Examples provided for this priority area are appropriate. Anadditional Example may be:

e that telcos should proactively contact consumers who are behind in payments to offer them financial
hardship. Thisisrequiredin otheressential service sectors,such asthe energysectorin Victoria.?’

Priority areas: Disconnection

83.

8s.

86.

87.

88.

We supportthe sentiment of outcomesproposedin relation to disconnections, but are concerned that both
proposed outcomes lack clarity about what precisely isexpected of providers. Specifically, we consider use
of the language expressions “all appropriate solutions” and “minimise...” to be too vague. We suggest
tighteningthislanguageto ensure the outcomes are measurable.

Moreover, we note that per cl 7.7.1 of the TCP Code, asupplier must suspend credit management activity in
relationto an alleged debtonce afinancial hardship arrangementis entered unless: the consumeris failing
to meet their obligations under that arrangement; the provider considers it ‘reasonable to do so’; or the
customer agrees that the arrangement is unable to be completed. Accordingly, we understand that
disconnection of a customer participating in a financial hardship arrangement is already prohibited by the
TCP Code in most circumstances.

We submit that customers in financial hardship arrangements should not be disconnected. If the provider
has agreedto a financial hardship arrangement and the customeris complying with thatarrangement, itis
not appropriate to disconnect the customer.

Accordingly, we propose that the second Outcome be reworded to refer only to customers within12 months
of exiting a hardship arrangement.

We suggest the following additional Outcomes:

e Not disconnect a consumer who is meeting their obligations in respect of a financial hardship
arrangementunless the customervoluntarily elects to have the servicedisconnected.

e Ensure that consumers who have disclosed that they are at risk of physical harm (for example,
customers experiencing or fleeing family violence) are not disconnected, and disconnections are
delayed until the customeris safe.

e Alldisconnectionsshould be reported, similarto the mandatory reporting of disconnection indicators
which Victorian energy retailers make to the ESC.2?8 That reporting should include data on arrears
amount at the time of disconnection, notification of hardship or establishment of hardship
arrangements prior to disconnection (yes/no and for howlong) and hardship repayment amount details,
or extensionsthat were not classified as *hardship’. This data should be transparently published by the
ACMA, similartothe regularreports of the ESC.29

We considerthatthe examples provided for this priority area are appropriate.

27See: https://www.esc.vic.gov.au/electricity-and-gas/information-consumers/having-trouble-paying-your-ener gy-bills-you-have-rights

28See:

29 |bid.

Page 17 of 20


https://www.esc.vic.gov.au/electricity-and-gas/market-performance-and-reporting/energy-customer-support-during-coronavirus-pandemic?_cldee=cGF0cmlja0Bjb25zdW1lcmFjdGlvbi5vcmcuYXU%3d&recipientid=contact-80fbcdbe20e8ea11a817000d3acb8949-52822a5363314c88ac20bed318f847b6&esid=7fc58fb5-6bb8-eb11-8236-000d3a6aed8f
https://www.esc.vic.gov.au/electricity-and-gas/market-performance-and-reporting/energy-customer-support-during-coronavirus-pandemic?_cldee=cGF0cmlja0Bjb25zdW1lcmFjdGlvbi5vcmcuYXU%3d&recipientid=contact-80fbcdbe20e8ea11a817000d3acb8949-52822a5363314c88ac20bed318f847b6&esid=7fc58fb5-6bb8-eb11-8236-000d3a6aed8f
https://www.esc.vic.gov.au/electricity-and-gas/market-performance-and-reporting/energy-customer-support-during-coronavirus-pandemic?_cldee=cGF0cmlja0Bjb25zdW1lcmFjdGlvbi5vcmcuYXU%3d&recipientid=contact-80fbcdbe20e8ea11a817000d3acb8949-52822a5363314c88ac20bed318f847b6&esid=7fc58fb5-6bb8-eb11-8236-000d3a6aed8f

SUMMARY OF RECOMMENDATIONS

RECOMMENDATION 1. We recommend that failure to meet these Expectations trigger a review of the
adequacy of the currentregulation inthe telecommunications sector, including: an earlier review of
the TCP Code and/orthe creation of Industry Standards where the TCP Code is deficient.

RECOMMENDATION 2. We recommend thatthe AMCA include apriority areatitled ‘Credit manage ment
and debt collection’ with a goal to the effectthat, 'Telcos will approach credit management and debt
collection with sensitivity to the extenuating circumstances that may be facing consumers who have
fallen intodebt; they willrequire the sameapproach by any agents (including third party debt collection
companies) that they engage for debt collection purposes; and they will approach debts related to
disconnected services with a view to allowing consumers to recover from historic periods of hardship'.
We recommend including our suggested Outcomes to give effect to this section.

RECOMMENDATION 3. We recommend thatthe ACMA include a priority areain relationto product design

focussed on affordability. This areashould alsoinclude reference to landlines, bundlingand priority
assistance.

RECOMMENDATION 4. We recommend that the ACMA incorporate our suggested additional Outcomes
and Examples to better capture systemicissuesthat we see through our case services.

Please contact Policy Officer Brigette Rose at Consumer Action Law Centre on 03 9670 5088 or at
if you have any questions about this submission.

Yours Sincerely,

Gerard Brody | CEO Melissa Hardham| CEO

CONSUMERACTION LAWCENTRE WESTJUSTICE

George Selvanera | Acting CEO Deborah Fisher| Acting Principal Lawyer
VICTORIAN ABORIGINAL LEGAL SERVICE HUME RIVERINA COMMUNITY LEGAL SERVICE
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About the contributors

Consumer Action

Consumer Action is an independent, not-for profit consumer organisation with deep expertise in consumer and
consumer creditlaws, policy and direct knowledge of people's experience of modern markets. We work for a just
marketplace, where people have power and business plays fair. We make life easier for people experiencing
vulnerability and disadvantagein Australia, through financial counselling, legal advice, legal representation, policy
work and campaigns. Based in Melbourne, our direct services assist Victorians and our advocacy supports a just
marketplace forall Australians.

About WEstjustice

WEstjustice provides free legal services and financial counselling to people who live, work, or studying inthe cities
of Wyndham, Maribyrnong and Hobsons Bay, in Melbourne’s westem suburbs. We have offices in Werribee and
Footscray, as well as youth legal branch in Sunshine, and outreach across the west. Our services include: legal
information, advice and casework, duty lawyer services, community legal education, community projects, and law
reformand advocacy.

About Victorian Aboriginal Legal Service (VALS)

The Victorian Aboriginal Legal Service Co-operative Limited (VALS) was established as a community controlled
Co-operative Society in1973. VALS plays an important role in providing referrals, advice/information, duty work
or case work assistance to Aboriginaland Torres StraitIslander peoplesin the State of Victoria. Solicitors at VALS
specialisein one of three areas of law, being Criminal Law, Family Law and Civil Law.

In March 2019, Consumer Action and VALS embarked on an Integrated Practice Project (the IP Project or the
Project) as one way of addressing some of the unmet consumer, credit and debt legal needs of Victorian Aboriginal
communities. As part of the Project, VALS and Consumer Action work together to participate in regular
community engagement sessions with Victorian Aboriginal communities. Community engagement sessions
operate in partnership with local ACCOs and other key service providers. The sessions have served to connect
these communities with legal advice services, financial counselling, policy work and legal education relating to
consumer, creditand debtissues. They also provide aforumfor the cross-promotion of servicesthat can support
the civil legal needs of Victorian Aboriginal communities.

About Hume Riverina Community Legal Service (HRCLS)

We provide free legal assistance to people living in North East Victoriaand the Southern Riverina of NSW across
17 local government areas. Our service helps people who are disadvantaged or vulnerable, and would not
otherwise be able to getlegal assistance, particularly those livingin regional and remote areas. We prioritise:

o people experiencing family violence

J childrenand youth

J Aboriginal and Torres StraitIslander peoples
o people with adisability ormentalillness

o the elderly
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. lowincome earners
. people fromnon-English speakingbackgrounds.

Our service provides legal assistance on family law, family violence, separation and divorce, youth law, motor
vehicle accidents, credit and debt issues, discrimination, consumer complaints, traffic offences, fines, seniors’
issuesand othereveryday legal problems.

Page 200f20



