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GLOSSARY OF TERMS

Glossary of terms

First Nations

On the advice of our First Nations member groups, we generally refer to First Nations
people. We do use the terms Aboriginal or Indigenous people when we are drawing
from a report or data where First Nations people have been described this way.

Indigenous Data Sovereignty and
Indigenous Data Governance

Indigenous Data Sovereignty ‘refers to the right of Indigenous people to exercise
ownership over Indigenous data’ and Indigenous data governance ‘refers to the right
of Indigenous peoples to autonomously decide what, how and why Indigenous Data
are collected, accessed and used’." It can be contrasted with ‘BADDR’ data use that is
Blaming, Aggregate, Decontextualised, Deficit, Restricted.?

Maori and Pasifika

Maori and Pasifika is used as a term to describe people who are of Maori
and from Pacific Island Nation backgrounds e.g Cook Islands, Samoa, Tonga, Tuvalu.

Multicultural children and
young people

This term is used to refer to children and young people who are of

refugee and migrant backgrounds, including those born in Australia,

and whose cultural, ethnic and racial diversity distinguishes them from
those recognised as white people (see definition of ‘White people’ below).

Over-criminalisation

A person is over or unfairly criminalised if they are subject to police or legal system
contact (including stop, question, search, arrest, prosecution, detention) when such
contact is inappropriate, unnecessary, unjustified or an alternative non-criminalising
response could or should have been made available.

Over-representation

A group of people is over-represented in the criminal legal system if they are more
likely to be in contact with the system than their group’s proportion in the population
would predict.

Racial profiling

The disproportionate and unreasonable use of police investigative (or other such)
powers against particular First Nations and racialised groups compared with
white people.

Racialised communities

In this report the term ‘racialised’ is used to draw attention to the process of social
construction in which some people are constructed as having a ‘race’, such as ‘white’
or ‘black’. Racialised communities are communities of people who are constructed as
non-white in Australian culture, where ‘whiteness’ is constructed as unremarkable.

Restorative justice

Restorative justice is a theory of justice that focuses on repairing the harm caused by
crime and wrongdoing to the people most immediately affected and the community.
It is an alternative to retributive justice which requires authorities to respond to
crime with punishment to maintain social order, promote individual and collective
deterrence and to denounce the harm.

Under-representation

A group of people are under-represented in housing, education, health or employ-
ment if they are less likely to be safely housed, educated, or employed or receive
adequate healthcare than their group’s proportion in the population would predict.

Young person (up to 25yrs)

Unless noted otherwise, ‘young person’ refers to a person who is 25 years or younger.

White people

In this report, we use the term ‘white’ people to refer to people who are racialised
as white. We recognise that no terms that describe race, ethnicity or identity are
sophisticated enough to capture all nuances.
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Executive summary

Victoria's overall youth incarceration rate is falling, but
certain young people still come into contact with the
justice system at disproportionately high rates. They
are over-represented in police contacts and youth
detention, and they are under-served by government
and community services. Victoria’s criminal justice
system, and the systems that operate alongside it, are
not working for these young people.®

This document contains an Action Plan to end the
over-representation of these groups in our criminal
justice system. It is based on two years of collective
work and reflects our shared practice experience and
the current evidence base. The benefits of implementing
this Action Plan will extend to all Victorians, not just
those directly harmed by over-representation.

Every child and young person in Victoria deserves the care,
opportunities and support necessary for them and their families
to flourish. Right now, however, some Victorian children

and young people are not getting this vital government and
community support and are instead funnelled into the criminal
justice system.

In Victoria, five of the most over-represented groups in the criminal
justice system are:

First Nations children and young people;
Multicultural children and young people;
Children who live in out-of-home residential care;
18-25 year olds; and

Girls and young women with complex needs.*

EXECUTIVE SUMMARY

The core of the problem

This Action Plan focuses on the common overlapping
systemic and structural factors that cause the over-rep-
resentation of these young people in the criminal justice
system. We often talk about preventing ‘youth crime’ as
if young people are the sole problem.

In contrast, this Action Plan focuses on the systems
that are not working for these young people (10-25
years) and their families. Youth crime prevention is a
necessary by-product of this focus.

We show that the over-representation of particular young people is due
to failings in the current capacity of key government agencies, statutory
institutions and community organisations to respond to the needs of
these young people and their families. These young people are:

Over-represented in police and criminal justice system contact

Under-represented in the provision of essential services (such
as access to housing, healthcare, education and employment).

This means that changes to the criminal justice system alone will
not end over-representation. We need a response that is sufficiently
sophisticated to address the entire range of intersecting systemic
and structural issues that keep these five cohorts over-represented.
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What needs to be done? The over-representation of these five groups of young
people in the criminal justice system is an urgent

To end the over-representation in the criminal justice system of the five problem that requires our immediate attention.

identified youth cohorts, we have developed this Action Plan which . . .

contains nine (9) whole of government asks and forty (40) asks within OUF ACtIOﬂ Plan 1S the mO_St eﬁECtIVG Way to enable_ deep

six (6) individual portfolio areas. cross-sectoral collaboration; tackle shared systemic
drivers; and redirect our efforts and finite resources to

Figure 1: Whole of government and six portfolio areas of focus in SJ4YP’s Action Plan. preventlon and add ressi ng u nder'representat|0n.

By committing to this Action Plan, we acknowledge
the urgency of this problem and the collective action
necessary to end it.

This Action Plan is a culmination of the diverse practical experience
of the members of Smart Justice for Young People (SJ4YP) and our
current knowledge about over-representation and its systemic and
structural drivers.®

The asks in our Action Plan address the six interdependent systemic
and structural conditions that continue to maintain the over-represen-
tation of particular young people in the criminal justice system [see
Figure 2]° at the key points of:

crime prevention;

early intervention;

the civil and criminal justice response; and
community reintegration.

They are also underpinned by the following five principles: non-dis-
crimination; the best interests of a child; the right to life, survival and
development; children’s right to participate in decisions affecting them;
and self-determination.

Education
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EXECUTIVE SUMMARY

Figure 2: Six interdependent (structural and systemic) conditions that we need to positively shift to end the
over-representation of the five youth cohorts in the criminal justice system.
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How to read this action plan

This Action Plan builds on crucial work demonstrating the structural,
historical and colonial injustices that contribute to over-representation,
and localised programming and service solutions.” It also acknowl-
edges the important work already underway in response to these
problems within the justice system, for example the Yoorrook Justice
Commission, South Sudanese Australian Youth Justice Expert Working
Group and Framework to Reduce the Criminalisation of Children in
Residential Care.?

bt B Based on available evidence, best practice and our experience, we
00 B ehs © ] have identified common and overlapping system issues (root causes)
that are perpetuating the over-representation of all the five youth
“ “" . , cohorts in the criminal justice system including:

* the application of certain criminal and civil justice and
correctional laws, policies and practices;

* over-policing;
* the way decision-makers exercise their discretion;

* the way crime prevention and community reintegration are
currently dealt with;

« over-reliance on police by community-based institutions to
deal with challenging behaviour by young people;

» the way families are supported; and

+ government funding to, and service decisions by, community
organisations.®

Our Action Plan highlights how simultaneously fixing these issues will
deepen the impact of key government work underway.

This Action Plan is an unprecedented and collective effort
to focus attention on the systemic and cross-sectoral
factors underpinning the over-representation (and
under-representation) of some children and young people.

This Action Plan is for all decision-makers involved with children
and young people: government and the government funded commu-
nity sector. Ending over-representation requires our immediate and
sustained collective and coordinated attention.

SJAYP is a coalition of over fifty leading Victorian social services,
health, legal and youth advocacy organisations, calling for evidence-
based and effective responses to children and young people involved
in the criminal legal system. It is co-convened by Youthlaw and
Westjustice. The coalition provides a coordinated and expert voice on
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youth justice initiatives and reforms so that children and young people
will have the best chance to succeed in life, supported by their families
and their communities. Victoria Legal Aid (VLA), the Victorian Human
Rights and Equal Opportunity Commission (VEOHRC) and Commission
for Children and Young People (CCYP) participate as observers. This
Action Plan was created by one of SJ4YP’s working groups. Working
Group members include: Youthlaw, WestJustice, Victorian Mental
lliness Awareness Council, Koorie Youth Council, Police Accountability
Project, Inner Melbourne Community Legal Centre, Centre for
Excellence in Child and Family Welfare, Centre for Multicultural Youth,
Centre for Innovative Justice, Federation on Community Legal Centres
(Vic) Inc, Victorian Aboriginal Legal Service, Human Rights Law Centre,
Youth Support and Advocacy Service, Youth Affairs Council Victoria,
Jesuit Social Services, Justice Reform Initiative, Dr Tamar Hopkins,
Victorian Council of Social Services, Dr Nesam McMillan, Associate
Professor Diana Johns, and Associate Professor Anne-Marree

Fenech. A special thanks to Professor John Tobin from the University
of Melbourne as well for his time and expertise as we developed this
Action Plan; Eva Lazzaro of SJ4YP; and the School of Social and Political
Sciences, University of Melbourne, for research assistance support.

This Action Plan supports the implementation of remaining recom-
mendations contained in the following reports and is designed to
work with them:

+  CCYP’'s Keep Caring, Out of Sight, Our Youth, Our Way'°
» Parliamentary Inquiry into Victoria's Criminal Justice System

* Royal Commission into Aboriginal Deaths In Custody
Royal Commission into Victoria's Mental Health System
*  Koorie Youth Council's Ngaga-Dji Report
* Finding into the passing of Veronica Nelson
Finding into the passing of Tanya Day
Yoorrook Justice Interim Report.

We acknowledge and pay our respects to the custodians of the lands
on which we work and recognise that sovereignty was never ceded.
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Where do we begin?

Based on recent reforms, strategies, policy platforms and public state-
ments, this Action Plan assumes those working in government, statu-
tory organisations and community organisations, whose work engages
with 10-25 year olds and families affected by young people’s over-rep-
resentation in the criminal justice system, share a commitment to:

» Equality and non-discrimination

+ Addressing over-representation of First Nations children and
young people; multicultural children and young people; children
living in residential care homes; 18-25 year olds; and girls and
young women with complex needs

+ Detention as a last resort

*  Minimising re-offending

* Enabling the wellbeing and social integration of children and
young people who offend

* The use of evidence to inform policy and practice

» Collaborating with all relevant actors including young people

+ Self-determination for First Nations children and young people

* Having a criminal justice system that maintains public safety and
uses State resources efficiently.



https://ccyp.vic.gov.au/assets/Uploads/CCYP-Keep-caring-summary.pdf
https://ccyp.vic.gov.au/assets/Publications-inquiries/out-of-sight-inquiry-report-summary-Web.pdf
https://ccyp.vic.gov.au/inquiries/systemic-inquiries/our-youth-our-way/
https://www.parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
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Action plan:

Ending over-representation in
the criminal justice system

Whole of Government Asks

The Victorian Government develop and implement a
cross-ministerial portfolio and cross-departmental
Framework to end the over-representation of the five
youth cohorts in the criminal justice system.

This Framework would set and coordinate all actions across
government, statutory agencies and government-funded
organisations and address criminalising processes and
systemic over-representation across the following domains:

Criminal and civil justice systems - understand the
systemic drivers of over-representation and prioritise
outcomes that work

Policing - ending policing practices that lead to
over-representation

Children, families and their communities - Enabling
families, carers and communities to get the help they
need when they need it to support young people

Housing and material needs - Ensure all children, young
people and their families have access to safe, stable,
affordable housing

Health and wellbeing - ending practices which crimi-
nalise health and wellbeing issues and recognise and end
systemic barriers to accessing meaningful support

Education - ending education practices that lead to
criminalisation and increase school inclusion.

This Framework would coordinate decisions and investments
that affect the life course of young people and their families
over-represented in the criminal justice system from preven-
tion through to reintegration across these domains.

Responsibility would be spread across the Department

of Justice and Community Safety (DJCS), Department of
Education (DE), Department of Health (DH), Department
of Families, Fairness, Housing (DFFH) and Department of
Jobs, Skills, Precincts and Regions (DJSPR). DFFH should
lead this response, as it has the expertise coordinating and
commissioning social services to support families with
complex needs.

The Framework, and action to implement the Framework,
should be centred on the following principles:

Prohibition against all forms of discrimination
Best interests of the child
Right to life, survival and development

Young peoples’ right to participate in decisions
that affect them

Aboriginal self-determination.

This Framework would build on reform already underway,
based on shared commitment and responsibility across
government and service providers under Wirkara Kulpa
2021-2031 and the Framework to reduce criminalisation of
young people in residential care.

The Framework would also incorporate and align with other
key government policies, including:

Our promise, Your future: Victoria's youth strategy
2022-2027 | Victorian Government

Youth Justice Strategic Plan 2020-2030 | Department of
Justice and Community Safety Victoria

Corporate Plan 2022-26 | Department of Justice and
Community Safety Victoria

Crime Prevention Strategy | Community Crime
Prevention Victoria

DJPR-Strategic-Plan-2021-25

Roadmap for Reform: Strong Families, Safe Children |
Department of Families Fairness and Housing Victoria

EXECUTIVE SUMMARY

Government develops and adopts outcomes measures

to monitor and report on progress towards achieving the
proposed Framework in Ask One. These outcomes measures
should be linked to the existing Youth Strategy Outcomes
Framework and:

Relate clearly to the decision making principles
outlined in Ask One

Comply with Indigenous Data Sovereignty and
Indigenous Data Governance principles

Legislation should be introduced to mandate regular data
collection, analysis and public reporting by the respon-
sible departments and statutory agencies!

The data collection and reporting process should begin
with the establishment of baselines

Include cost expenditure and avoidance.

Regularly assess the impact of proposed law reform, policies,
and practices on groups affected by over-representation
including genuine consultation and feedback as to the
outcomes of those consultations as part of the Framework
and adopted outcomes.?

Ensure services are adequately funded, over time, to
enable deep collaboration and collective impact under
the Framework by:

Including the framework as a key criterion across all
government funding and programming in time for
the 2024-25 Victorian Budget for new and renewed
funding opportunities including but not limited to
crime prevention funding, youth justice funding,
education and health

Long-term contracts for government-funded community
service organisations. The Productivity Commission
recommends 7 years.

Introducing funding models that support systems change.

15

Mandate all government and government-funded community
delivered services across justice, policing, education, health,
housing, child and family services to regularly undertake
foundational and booster training on cultural safety, anti-
racism, gender inequity, and trauma-informed practice as
part of the Framework.'®

Progress implementation of ‘Our promise, Your future:
Victoria’s youth strategy 2022-27' by strengthening the Office
for Youth’s coordination role and investing in the youth and
adjacent sectors to implement the strategy.

Commit to genuine First Nations self-determination and
community control. This means prioritising the actions that
First Nations people say will enable self-determination and
end over-representation and under-representation, including
power, money and resource transfer and sharing.'®

Develop a whole-of-government Multicultural Youth Justice
Strategy, that sits alongside the existing Framework to End
the Criminalisation of Young People in Residential Care and
Wirkara Kulpa.

Bring Community Crime Prevention and Community
Reintegration Support into the DFFH portfolio for 10-25
year olds. Shared responsibility between DJCS and DFFH
will enable the creation of collaborative responses e.g.
Youth Justice Community Support Service and Putting
Families First.'®


https://www.vic.gov.au/victorias-youth-strategy-2022-2027
https://www.vic.gov.au/victorias-youth-strategy-2022-2027
https://www.justice.vic.gov.au/youth-justice-strategy
https://www.justice.vic.gov.au/corporate-plan-2022-26
https://www.crimeprevention.vic.gov.au/crime-prevention-strategy
https://djsir.vic.gov.au/__data/assets/pdf_file/0020/2211860/DJSIR-Strategic-Plan-2023-to-2027.pdf
https://www.dffh.vic.gov.au/publications/roadmap-reform-strong-families-safe-children
https://www.vic.gov.au/victorias-youth-strategy-2022-2027
https://www.vic.gov.au/victorias-youth-strategy-2022-2027
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Spotlight: Ask Two

Government develops and adopts outcomes measures
to monitor and report on progress towards achieving the
proposed Framework in Ask One. Outcomes measures

should include:

Criminal and civil justice systems

Access to diversionary options, access to therapeutic and communi-
ty-based sentencing options, civil and criminal summary and indictable
prosecution outcomes, fine issuance and enforcement outcomes,
victims of crime applications and outcomes, family violence and
personal safety outcomes, and legal assistance outcomes.

Children, families and their community

Child removal and placement in residential care data; involvement
with the community and statutory care and protection system and any
intersecting cross-over into the criminal justice system including level
of police contact; and, education, health, employment and exit from
care outcomes.

Health and wellbeing

Service access and outcome data throughout the health, mental health,
alcohol and other drug support systems, self-harm and suicide data.

16
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Housing and material needs

Service access and outcome data relating to homelessness and
material needs support.

Policing

Pedestrian and vehicle stops, searches, requests to move-on, arrests,
detention in police custody, use of force, family violence call outs,
action on family violence breaches, cautions, recommendations for
diversion, action on missing person reports, complaints along with
perceived racial appearance, First Nations status, gender appearance
and child protection status.

Education

Number of, and grounds for, student absenteeism, formal and informal
suspensions, and expulsions, to monitor patterns of student groups
disengaging, detaching or being removed from school, Parkville
College outcomes, TAFE and University course completion.

17



WORKING TOGETHER THE PROBLEM OF OVER-REPRESENTATION, OVER-CRIMINALISATION AND UNDER-REPRESENTATION

® Case study 1: Ahmed** Under-representation describes the practice by which children

and young people who are over-represented in the criminal justice
system are under served when it comes to accessing basic social

and governmental services. For example, they are under-represented

in measures of Year 12 attainment and/or meaningful education,'®
access to physical and mental health services, stable housing, stable
employment and access to diversion, cautions and proceedings by way
of summons once in the criminal justice system.'® These children and
young people are also less likely to be responded to appropriately when
they are the victims of crime.?°

The problem of over-representation,
over-criminalisation and
under-representation

Racial profiling is a key example of unfair criminalisation experienced
by First Nations people and other racialised communities. We know
racialised groups are more likely to be stopped, questioned and
searched on the streets and in vehicles in circumstances where the
police have not observed an offence, in comparison to white people.?!
When police investigate some racial groups more than others, this
‘over-sampling’ means these groups become over-represented
amongst those who are fined, and those who enter the criminal
justice system.??

The problem of over-representation is urgent and
complex. A group of young people is over-represented

if they come into contact with the justice system at a rate
disproportionate to the general population. They can be
over-represented in police contacts, criminal charging
and convictions, remand and youth detention. Our Action
Plan focuses specifically on the shared systemic and
structural drivers that lead to the over-representation

of First Nations young people, multicultural children

and young people, young people living in out-of-home
residential care, 18-25 year olds, and girls and young
women with complex needs, five of the most over-rep-
resented youth cohorts in the criminal justice system.

Over-representation and over-criminalisation cause
significant harm

The watershed report, Our Youth, Our Way, showed that justice system
contact can dramatically alter the life trajectory of First Nations chil-
dren, and adversely affect the social and emotional wellbeing of their
families and communities.?

Any police contact, including being questioned or searched, sends
powerful negative messages to young people about their belonging,
trustworthiness and their status.?* It can cause them to withdraw and
disengage from public life.?* Detention can have long term develop-
mental impacts on children and cause significant trauma.?¢ In addition,
the particular stage of a young person’s development may make it even
harder to manage their impulses and emotions in prison, not to mention
the added complexities of mental health issues and cognitive, linguistic
and neurological challenges that they may be further navigating.

Over-criminalisation is one driver of over-representation. A person or

group is over or unfairly criminalised if they experience inappropriate, We knOW that even ShOI’t periOdS Of jUStiCe SyStem
unnecessary or unjustified police or legal system contact (including . . . . .

stop, question, search, arrest, prosecution, detention). They are also contact (“ke pollce contact ortime in detentlon) can reSUlt
over-criminalised if they do not receive an alternative, non-criminalising N disengagement from school, famlly and Community,
response (such as a police caution, health, education or welfare and an increased |I|(e||hOOd Of fU rther contact Wlth the
response) where one could or should have been made available. . . .

Over-criminalisation is underpinned or maintained by assumptions Crlmmal jUStICe SyStem-

that support the over-policing of certain communities in relation to
others. Over-criminalisation is an active and systemic process, and
over-representation is a result."”

18 19
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Our criminal justice system is not responsive to the needs of young
people from the over-represented cohorts. For example, girls and
young women are a ‘minority’ within the current youth justice system
which is primarily designed to respond to young men.?” Many of these
young people also have experiences of family violence, trauma, out-of-
home care, sexual abuse, disadvantage or displacement from war or
conflict — and custodial staff lack the training (including cultural safety
training) to respond to their needs.?®

In relation to 18-25 year olds, they are legal adults who are not yet
developmentally mature. Other areas of government, notably the health
system, recognise and account for the particular needs of people aged
18-25, but the justice and correctional systems lack a real differential
response for this age group.?

There is minimal evidence tougher sentencing policy improves commu-
nity safety.*® In fact, several studies have found that imprisonment
increases the likelihood of offending behaviour and has the potential

to negatively affect people in prison, particularly younger, lower-risk
offenders.®' In addition to having little impact on community safety or
rehabilitation, detaining young people is highly expensive. The current
cost per day, per young person subject to detention-based supervision
in Victoria is $5050.%? This equates to $1.84 million per year, per
young person,®:

Conversely, there is evidence that restorative justice programs reduce
the re-offending rate for young people from 80 percent to 20 percent
two years after the program.®* Similarly, diversion offers genuine poten-
tial to curb over-representation in the criminal justice system.

Isolation

In addition, we know the use of isolation and restraint in Victorian
youth justice facilities continues as a way of addressing operational
issues arising from staff shortages as well as occupational violence.*®
We are yet to fully understand the extent of the harm caused to
the over-represented cohorts who have experienced isolation
including further contact with the criminal justice system. The
Victorian Ombudsman noted with concern in its 2019 investigation
into the solitary confinement of children and young people, that unlike
in the adult system, there is no requirement to be given to a person’s
medical and psychiatric conditions before authorising isolation.*®

The Ombudsman also found that Port Phillip Prison (one of the three
facilities inspected) was particularly ill-equipped to deal with the
challenging behaviour of young people. While young people accounted
for 18 percent of the prison population, they were disproportionately
subject to isolation practices.®”

® Case study 2: Julie®®
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Who are the children and young people affected?

First Nations children and young people belong to the longest
surviving continuous culture on this planet. First Nations young people
‘desire to connect with culture, to be heard, to feel safe and protected,
and to move forward’.*® Connection to culture is also a strong preven-
tative factor for contact with the criminal justice system. We celebrate
the leadership role of young First Nations people and welcome and
support the work of the First People’'s Assembly of Victoria in Treaty
negotiations. However, as Our Youth, Our Way describes and Victorian
Government Ministers conceded at the Yoorrook Justice Commission,
First Nations children and young people continue to be systematically
over-represented in all aspects of the youth justice system.*® First
Nations children and young people endure the unique and destructive
results of dispossession from their ancestral land, colonisation and
intergenerational trauma connected to successive policies of child
removal. We note government action to address this over-represen-
tation, and that its response to the recommendations in Our Youth,
Our Way is driven through Wirkara Kulpa.*®

Children and young people living in residential home care are
members of our Victorian community with enormous strengths, in
spite of the harm and structural barriers they face, that if enabled, and
supported to heal, can realise their goals and aspirations. Children and
young people in the child protection system, in particular those living in
out-of-home residential care, are also over-represented in the criminal
justice system.*" A 2019 Sentencing Advisory Council (SAC) analysis
found that 94 percent of children known to child protection engaged

in their first sentenced or diverted offence after a child protection
report about them had been lodged.*? Young people in out-of-home
residential care are also more likely to have unnecessary police contact
or their behaviour criminalised than other young people. The Victorian
Government has acknowledged the shared responsibility to address
their over-representation and over-criminalisation through the creation
and implementation of the Framework to reduce criminalisation of
young people in residential care in early 2020. While this framework is
a critical starting point, statistics continue to show that young people
with out-of-home care experience are over-represented in the criminal
justice system.**

22

® Case study 3: Mia®’

THE PROBLEM OF OVER-REPRESENTATION, OVER-CRIMINALISATION AND UNDER-REPRESENTATION

Multicultural children and young people from refugee and
migrant backgrounds are important and valued members of the
Victorian community, recognised for the ‘knowledge, skills and culture’
they individually and collectively possess and disperse across all of its
facets.* Multicultural children and young people, in particular, those
from African, Maori and Pasifika backgrounds are severely over-repre-
sented at all levels of the criminal justice system, from police contact to
supervision in youth justice system.** The United Nations’ preliminary
findings into the treatment of African people in Australia paints a grim
picture of discrimination at every single point across education, health,
employment and housing.*® Until recently, Maori and Pasifika youth
have faced exclusion from higher education and Centrelink benefits.*”
We also know that multicultural young people are less likely to get
Children’s Court Diversion.*®

2.1: Who is in youth justice custody? (Youth parole board data)

Speak English as a second language®®

Are Aboriginal or Torres Strait Islander**

Are of African background®®

Are of Maori/Pacific Islander background®’

Have been subject to a child protection order or
have a currently open child protection case.®?

23


https://ccyp.vic.gov.au/inquiries/systemic-inquiries/our-youth-our-way/

WORKING TOGETHER THE PROBLEM OF OVER-REPRESENTATION, OVER-CRIMINALISATION AND UNDER-REPRESENTATION

Girls and young women with complex needs are also over-repre-
sented in the criminal justice system.* This is particularly the case for
girls and young women who are survivors of sexual and family violence,
have histories of untreated mental health and alcohol and other drug
(‘AOD’) use, and have out-of-home residential care experience. Girls
and young women in custody are overwhelmingly survivors of trauma
whose safety, health, and care needs have not been met from a very
early age.*® They are more likely to be known to the child protection
system than their male counterparts.® First Nations women and
mothers are the fastest growing group in the prison system.*?

We acknowledge other youth cohorts significantly affected by
over-representation, criminalisation and under-representation, for
example: Victorian young people who identify as LGBTIQ+; Victorian
males of the Muslim faith; those living with a disability; those living in
low metropolitan and rural socio-economic index for areas (SEIFA). We
note the intersections with the cohorts focused on in this Action Plan
and welcome and encourage further detailed data collection, analysis
and commentary.>®

18-25 year olds. Discussion regarding this cohort is integrated into
the other categories in this guide. This is due in large part to a lack of
data about the experiences of this specific age group.
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Diagram 1: Why some young people are more likely to be over-represented in the criminal justice system®: Diagram 2: Why multicultural children and young people are over-represented in the criminal justice system®*
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Diagram 3: Why First Nations children and young people are over-represented in the criminal justice system Diagram 4: Why children and young people in out-of-home residential care are over-represented in the criminal
justice system’’
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‘What do we need to do?

A whole of government approach
based on collaboration and rights
to end over-representation

SJY4P has identified nine (9) whole of government system asks, and
forty (40) systems asks within six (6) individual government portfolio
areas required to end the over-representation of First Nations children
and young people; multicultural children and young people; children
living in residential care; 18-25 year olds; and girls and young women
with complex needs.

Our asks are based on expert reports and recommendations, research,
and our collective practice and practical experience working with
young people, their families and their communities. The common
problems we have identified across a range of domains include:

- Attitudes and biases (conscious and unconscious) held by
decision-makers that affect the use of their discretion;

- Competitive, short-term grant cycles and funding insecurity for
programs and services (which stifle long-term initiatives);

+ Lack of a shared focus on ending over-representation and
measuring the impact of programs and services targeting the
five cohorts and consistent data collection; and,

*  The bulk of the resource allocation tied up at the acute end of
the service systems and not prevention e.g., law enforcement,
emergency department hospital admissions, statutory child
protection intervention and child removal and incarceration.

Policy and law reform decisions made in response to a single incident
and/or intense media attention (as opposed to a clear evidence-base)
also exacerbate the problem.

Our criminal justice system and intersecting systems require
coordination, collaboration, trust and common understanding of
cultural, gender and trauma-informed practice. Community-led and
collective structures and strategies are key, so too are shared goals
about what best practice looks like. This transformation requires
services to work differently and collectively, collaborating as a first step,
rather than as an afterthought. It also involves funders providing the
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Figure 6: Example of a thriving social service system®*
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structures and support for services to work in this different way. This
requires an acknowledgement upfront that the status quo is perpetu-
ating over-representation, not addressing it.

Data collection and reporting are also key. Outcome data for these
over-represented cohorts is not consistently collected nor readily
available. It's an obvious challenge when trying to assess the impact of
statutory decisions and measures either directly or indirectly targeting
them. It also means we miss opportunities to see common overlapping
factors affecting them.

The changes we are asking for are not exhaustive. Rather, they are the
system level actions that based on the evidence and our expertise, if
done today, would transform outcomes for the five cohorts currently
over-represented in the criminal justice system. Further, the avoided
cost and justice reinvestment dividend would be high. To demonstrate,
Figure 3 shows what a thriving social service system could look
like if our Asks are adopted.

Our whole of government approach to ending over-represen-
tation sees responsibility spread across education, health, housing,
family and community services, policing and justice systems. Itis a
response that involves government, statutory agencies and govern-
ment funded community organisations.
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The approach must be rights-based: whenever decisions relating to
a child or young person are being made, the Convention on the Rights
of the Child (CRC) imposes a positive obligation to respect, protect and
fulfil these key rights/principles including:

+ A prohibition against all forms of discrimination

+  The best interests of the child as a paramount consideration for
all decisions affecting them

* Achild's right to life, survival and development
+ Achild's right to participate in all decisions that affect them?®'

A rights-based approach prioritises First Nations self-determina-
tion: whenever decisions relating to a First Nations young person,
their family and their community are being made.?? While the meaning
of First Nations self-determination remains unsettled in Victoria, the
Government must continue to work with First Nations community
leaders and the First People’'s Assembly to develop a shared under-
standing of the right to self-determination and reform the Victorian
Charter of Human Rights and Responsibilities to reflect this agreement.

Our collaborative and rights based Action Plan is an effective way
to ensure sound, evidence based public policy and law making and
investment decisions and to sustain the necessary shifts to end
over-representation.®®

It will ensure that when the criminal justice and intersecting systems
interact with young people aged 10-25 years old, we will always be able
to realise our commitment to:

* Equality and non-discrimination

- Addressing the over-representation of First Nations children and
young people; multicultural children and young people; children
living in residential care homes; 18-25 year olds; and girls and
young women with complex needs

* Detention as a last resort

* Minimising re-offending

+ Enabling the wellbeing and social integration of children and
young people who offend

» The use of evidence to inform policy and practice

+ Collaborating with all relevant actors including young
people themselves

+ Self-determination for First Nations children and young people

* Having a criminal justice system that maintains public safety
and uses State resources efficiently.
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Domain 1:
Criminal and civil justice systems

ASK TEN:

Raise the age of criminal responsibility to 14 years of age
with no exceptions within this term of government.

Raise the minimum age of detention to at least 16 years,
in line with UN recommendations.

Amend the Bail Act 1977 (Vic) to implement Poccum’s
Law?®® beginning with children and young people
aged 10-25.8¢

Raise the jurisdiction of youth justice to 25 years old
in line with Victoria's Youth Strategy: Our Promise,
Your Future.

Resource proper consultation with affected groups.

Stage implementation starting with supervised bail and
start using Cherry Creek Youth Justice Centre for both
remand and sentenced young people over 18 years old.

Remove the need for police consent for diversion for
10-25-year olds.®”

Require police to provide reasons where they have not
proceeded by way of summons per s 345 of the Children,
Youth and Families Act (CYFA) in the forthcoming Youth
Justice Act Bill.

Repeal the mandatory and presumptive uplift provisions
for category A (non homicide offences) and category B
offences contained in the CYFA in the forthcoming Youth
Justice Act Bill as per recommendation 13 of the May
2022 Youth Justice Statutory Review.

The forthcoming Youth Justice Bill Act, Criminal
Procedure Act 2009 (Vic), Sentencing Act 1991 (Vic),
and Bail Act 1977 (Vic) should include formal acknowl-
edgement of the unique systemic factors which lead to
the over-representation of particular youth cohorts in the
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justice system, and the need for decision makers under
these Acts to take active steps wherever possible to
redress and reduce this over-representation.

ASK ELEVEN:

* Improve the way youth victims are currently identified
and supported to recover (including where they have also
offended) and ensure that the system is child-centred,
gender, culture and trauma informed and meeting their
needs, in particular those who are over-represented in
the criminal justice system.

* The CCYP and Commissioner for Aboriginal Children
and Young People in conjunction with other key statutory
organisations including the Victorian Equal Opportunity
and Human Rights Commission (VEOHRC), Victoria
Police, Crime Statistics Agency (CSA) and Victims of
Crime Commission engage with media outlets on issues
of youth crime and the serious harms that can be caused
through incomplete and/or inaccurate reporting to
Victorians impacted and affected by over-representation
in consultation with community organisations.

* Increase the mandate of the Youth Referral and
Independent Person Program (YRIPP) to 25 and require
that the option of an Independent Person is provided
to any young person under 18 years even when a
parent/guardian is available. Mandate pre-interview
legal assistance and post interview legal and non-legal
referrals, considering information sharing and privacy
considerations.

¢ Victorian Government fully implement the Optional
Protocol to the Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment
(OPCAT) in relation to treatment and conditions in police
custody, prison and other places of detention, including

DOMAIN 1: CRIMINAL AND CIVIL JUSTICE SYSTEMS

the establishment of a National Preventive Mechanism
whose operations, policies, frameworks and governance
are culturally appropriate and safe for First Nations
people and other criminalised racial groups.

*  Youth Justice and Corrections Victoria end solitary
confinement for people aged 25 years and under.

*  Ensure all children and young people 25 years and under
are eligible to apply for parole and able to be represented.
The Charter of Human Rights and Responsibilities Act
2006 (Vic) and rules of natural justice should apply and
allow for applicants to be legally represented.

e The Office of Public Prosecutions (OPP) introduce a new
Director’s Policy regarding the best practice treatment
of child and youth victims, witnesses and those who are
accused, where they are the prosecuting agency.

* Mandate full physical, mental, language, neurological
and cognitive health checks to all young people under
25 entering into custody to ensure proper throughcare
(whilst in the criminal justice system) and post care (once
they formally depart the criminal justice system).

ASK TWELVE:

Prohibit the imposition of Personal Safety Intervention (PSIO)
and Family Violence Intervention Orders (FVIO) and infringe-
ment notices against children under 14 years old.

ASK THIRTEEN:

Legislate to implement binding enforcement reviews as
advised under Recommendation 17 of the Fine Reform
Advisory Board’s (FRAB) Report.

ASK FOURTEEN:

Victorian Government legislate to expand CAYPINS for
18-25 year olds.
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ASK FIFTEEN:

DJCS implement Recommendation 9 of the FRAB report

to increase the accessibility and sustainability of the Work
and Development Permit (WDP) scheme and resource WDP
sponsors, so more financially disadvantaged young people
can deal with fines.

ASK SIXTEEN:

DJCS promote and expand the COVID-19 fines concession
scheme to all fines to enable financially disadvantaged young
people to pay a reduced amount and exit the system.

ASK SEVENTEEN:

The Victorian Government undertake a broad ranging

review of the effectiveness (including cost recovery) of

the Infringement and Demerit Point System in discouraging
anti-social behaviour of 10-25 year olds and promoting safety,
fairness and community welfare.®®

ASK EIGHTEEN:

Implement the recommendations of the PIPA Report®®
relating to improving where a victim has been incorrectly
identified as a perpetrator of family violence and Smart
Justice For Women (SJFW) recommendations, particularly its
policing recommendations.®®

ASK NINETEEN:

DFFH, DH and DE develop an whole of school and family
approach to addressing underlying safety and wellbeing
needs and end the over-reliance on PSIO’s in school settings,
particularly against children over-represented in the criminal
justice system.
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In Victoria, criminal justice and correctional law and p0|lcy ® Case study 4: Mahmud™* We have also seen policy and legislation enacted based on a ‘tough on
decisions have directly or indirectly contributed to the
over-representation of the five groups of young people.
The criminal justice system extends from the first contact
with police, appearance in court right through to parole
and/or transfer to adult prison.

youth crime’ rhetoric rather than evidence of what works. Reforms and
practices we are most concerned about include:

+ Theintroduction of serious youth offender legislation and new
category A and B offences in 2018°!

+ Relentless, sensational and at times inaccurate media reporting

»Harsh criminogenic conditions in youth custody (as opposed to
rehabilitative) including rolling lockdowns due to staff shortages

« Transfer of children to adult custody

+ Lack of awareness/consistency in police bail decision-making
discretion at station level

* Non-adherence to the presumption in favour of summons
contained in s345 of the Children, Youth and Families Act 2005
(Vic) (CYFA)

* Need for prosecution consent to diversion and police consent
for cautions

+ Lack of respect for the presumption of doli incapax®?
«  Criminalisation of under 14 year olds
¢ The introduction of strict bails laws in 2013, 2017 and 2018.

»  Erosion of the “dual track” system which enables a young
person aged 18-21 at the time of their sentence to be detained
in a Youth Justice custodial centre, as opposed to adult prison,
if assessed as suitable.

The changes to the Bail Act 1977 (Vic) introduced in 2018 have made
it harder for young people to get bail and have disproportionately
impacted women, particularly Victorian First Nations women. Young
people have borne the burden of a defective bail system, which was
still dealing with the compound effect of the 2013 bail changes and
then the 2016 reforms which had little time to take effect.’®

The problem of the 2018 changes has been well articulated through
the Parliamentary Inquiry into the Criminal Justice System, Coronial
Inquiry into the death of Veronica Nelson and the Yoorrook Justice
Commission.?* We welcome the announcement of bail changes by the
Victorian Government earlier this year and introduction of the Bail Act
Reform Bill.°® We also acknowledge the tireless and generous advocacy
of Uncle Percy Lovett and Aunty Donna Nelson and the rest of Veronica
Nelson'’s family without whom change in the Bail space may not have
occurred.’® Often young women are charged with minor crimes, but
still are remanded. Minor crimes leading to remand include drug
offences, theft and property offences, public nuisance and unlawful
assembly. The period of remand can lead to homelessness, separation
from children and other vital protective factors. It can also force people
into unsupported drug withdrawal leading to their death (e.g. Veronica
Nelson). The risks that young women present with during applications
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for bail are more likely to be indicators of disadvantage and marginali-
sation, in particular, housing instability, impoverishment and drug use,
rather than risks to community safety.

18-25 year-olds

In recent years, youth crime prevention has been focused on 10-17
year olds. However, young adult offenders (18-25 years-olds) are
over-represented in Victoria's criminal justice system. Young adults
make up 15 percent of Victoria’s adult population but 22 percent of
offenders in the Magistrates Court and 25 percent of offenders in the
higher courts.®” More than half (53 percent) of young adults return to
prison within two years. This recidivism rate is more than 8 percent
higher than the general population,®® suggesting that the current
criminal justice system is not adequately responding to the unique
developmental needs of young adults. It is well established that brain
development continues until at least a person’s mid-20s, often up to 30.
Young adults are statistically greater risk takers and are more likely to
be influenced by peers and less future-oriented than older groups

— this has an impact on behaviours and attitudes.*®

To reduce the over-representation of 18-25 year olds

it is essential we take a developmental approach and
the most logical and accessible solution is to extend
the jurisdiction of Youth Justice to 25 years old. The
infrastructure is there and a precedent has been set
with Victoria’s Youth Strategy covering 12-25 year olds.

With the exception of youth imprisonment to aged 20, most youth
justice policy is directed to people under 18.7°° This means young
people over the age of 18 miss out on the Youth Justice Group
Conferencing and Diversion Programs and other critical programs
designed to support young people whose brain development has
not reached maturity (25-30 years old).""
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There are two areas of concern in the civil justice system
that are contributing to the over-representation of these
youth cohorts: (1) the fines infringement system; and,

(2) misidentification of victim survivors in family violence
and personal safety matters as perpetrators.

Fines

In terms of current infringement policies in Victoria, there exists a fine
to crime pipeline that disproportionately impacts young people who are
experiencing disadvantage.'’? There are three core aspects to consider
when evaluating the efficacy and fairness of the Victorian fines

system: (1) whether fines are the best way to deter children and young
people; (2) the amount of the fine issued in response; (3) the method of
prosecuting unpaid fines. In the Children’s Court there is the CAYPINS
system'?® which adequately deals with (3) however this system does
not exist for 18-25 year olds.

Some infringement offences such as begging and having an open
container of liquor explicitly criminalise poverty and homelessness.
The one-size-fits-all fines system means most young adults experi-
encing vulnerability who receive fines are unable to pay them. These
young people are then subject to enforcement measures, prosecutions
and the risk of imprisonment if their fines remain unpaid. This has
generational flow-on impacts. For example, we often see children and
young people commit shoplifting offences for food and clothes their
family can't afford because their families are trying to pay off fines. By
reducing the impact of fines on youth experiencing vulnerability and
financial hardship, consequential offending can be prevented. The
independent Fines Reform Advisory Board (FRAB) inquiry in 2020
recommended consideration be given to concession-based fines,
which would legislate that people, including under 25 year olds on
Centrelink and others in significant financial hardship would be fined

a smaller amount.’®* The legal assistance sector has recommended
between 5 and 20 percent of the full fine amount. This reform would
enable people experiencing financial hardship to address their infringe-
ments and avoid criminalisation. Keeping people out of the courts will
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prevent them entering the recidivist cycle of exposure to the criminal
justice system, which sees hardship compounded and reoffending
become more likely. This reform was introduced in relation to COVID
fines and should be extended to all 10-25 year olds.'®®

The FRAB similarly found that improving the accessibility of the Work
and Development Permit (WDP) Scheme would assist more recipients
experiencing vulnerability and made three key recommendations
focused on enabling those who shouldn't or can’t pay their fines to
access a therapeutic, non-financial alternative to payment.'°®

Another FRAB recommendation that would reduce reoffending and
prosecution is the direction to make enforcement review decisions
final and binding. Currently, after Fines Victoria reviews an enforcement
agency'’s decision to issue a fine, the enforcement agency has the
power to issue a charge and summons for the underlying offence
where the infringement is cancelled by Fines Victoria. Making Fines
Victoria's decisions final and binding would again prevent vulnerable
Victorians being funnelled into the court system.'®”
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Anecdotally, we know that police misidentification

in Family Violence and Personal Safety mattersis a
phenomenon disproportionately affecting over-rep-
resented children and young people. The challenge is
that insufficient data is available, hence our ask for the
collection of data as a starting point.

The Royal Commission into Family Violence (RCFV) raised concerns
about the misidentification of the predominant aggressor in family
violence situations and its associated impact on women. 8 [t also
recommended programs to prevent the criminalisation of children
and young people.'®

A small study conducted by Women's Legal Service Victoria in 2018
revealed that of the 55 female clients named by police as respondents
to intervention orders, 32 were incorrectly identified.''® The misidentifi-
cation of women as the predominant aggressor in family violence situ-
ations leads to the criminalisation of family violence victim-survivors,
compounding their distress and trauma.""" The Centre for Innovative
Justice’s Positive Intervention for Perpetrators of Adolescent violence
in the home (PIPA) Report also found case examples where young
victim-survivors had been misidentified during its research and that the
Victorian legal response system carries a strong risk of criminalisation
of young people."'? The PIPA report demonstrates that the current legal
response to family violence is not reducing risk to families and makes
young people vulnerable to criminalisation.''®
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We welcome the recent acknowledgement of the
connection between systemic racism within Victoria
Police and the over-representation of First Nations people
in the criminal justice system by Chief Commissioner
Patton to the Yoorrook Justice Commission.'*®

The impact of police practices - including discriminatory policing and
over-policing — on over-representation cannot be overstated. Police are
the gate-keepers of the criminal justice system: they are invariably the
first point of contact with the system, and of potential criminalisation.
Their decisions, and their use of discretion or diversion, can directly
affect which young people enter the system.

Police have also repeatedly stated, “we can't enforce or
arrest our way out of [this] problem.” Harmful conduct
indicates an unsupported young person in need of care.
Recognition of this reality requires a shift across police,
media, government and community services.'®°

The systemic policing issues we are most concerned with include
over-policing and racialised policing, predictive policing, and the lack
of independent police oversight.

Over-policing and racialised policing

Systemic practices of over-policing and racialised policing lead to
racialised young people being criminalised for behaviours that other
young people are not.

Victoria Police does not publish extensive data regarding when the five
over-represented cohorts are policed, why, how and frequency. Data
that has been obtained and analysed reveals individual and systemic
racism within Victoria Police, whereby certain young people are
stopped, searched and questioned without substantiated cause."'*
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A 2018-2019 survey of 981 Victorian's stop and search experiences by
Victoria Police found that Aboriginal, African, Middle-Eastern/Muslim
and Pasifika drivers have:''®

+ 3.6 times the odds of being stopped by police for random rather
than a traffic safety stop reasons compared with white drivers.
7.4 times the odds of being subject to unjustified post-stop
police conduct than white drivers.

It further found that Aboriginal, African, Middle-Eastern, Muslim and
Pasifika pedestrians and cyclists have:

+ 2.8times the odds of white people of being stopped by the
police for no reason compared with after an offence has
been committed.

+ 3.3 times the odds of white people of being subject to unjusti-
fied post-stop police conduct, including being asked to move
on, being searched or being asked for contact details without an
offence being alleged."®

There is other evidence that African, Middle Eastern and Asian
Victorians and First Nations people are more likely to be searched
unreasonably than white people. It shows that police searches of
people from these groups had lower ‘hit rates’, in the sense that
the police did not locate a prohibited item during the search."”
Victoria Police is more likely to arrest and detain, and less likely to
caution, Aboriginal children and young people than their non-Ab-
original peers."'®

The policing of racialised young people remains a highly politicised
flashpoint. Concerns about African and Pasifika ‘gangs’, starting from
around 2016, have been associated with intense media coverage and
the promotion of tough on crime policies.''® Such controversies have
been related to the creation of particular proactive police taskforces
that effectively focus on racialised youth and exacerbate problems of
racialised outcomes and over-policing.'?°

Recent data shows Sudanese and South Sudanese born people were
35.6 times more likely than their proportion in the population would
predict of being issued with a COVID fine in the first half of 2020.'2!
Data from Victoria Police shows that African and Middle Eastern people
were 5.4 percent more likely to be questioned for non-visible compared
with visible COVID offences than white people.'??

Some taskforces were grossly disproportionate in their issuing of
COVID fines to African/Middle-Eastern people despite COVID
offending occurring across the community. For example, the Embona
Task Force Altona North issued 87.5 percent (7/8) of their fines to
African/Middle-Eastern appearing people, while the Embona Taskforce
Melbourne issued 50 percent (16/32) of their fines to these groups.'?*
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Excessive stop, search and question practices impact
young people the hardest. As one of the groups most
visible on the streets, young people are easy targets for
over-policing and racialised policing practices.

Police often have a higher presence in and around places like public
housing towers, suburban train stations and places where young
racialised youth gather. This leads to more police contact, and a
higher likelihood of being charged with an offence.

Current responses also fail to recognise that many children and young
people are victims of crime, neglect and abuse themselves, and this
context may impact how these young people respond when treated as
suspects and/or offenders.
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We appreciate the accountability shown by Commissioner Patton in
recognising and apologising for past and present systemic racism in
Victoria Police.'?* However, we also note the incongruence of these
remarks with Victoria Police’s recent emphatic denial of racial profiling
in response to the publishing of COVID data.'#*

Predictive policing

Police are increasingly using computer mediated strategies to predict
who is more likely to commit crime.'?® The databases used by Victoria
Police include the Youth-Networked Offender database,’?” the
Australian National Target Risk Assessment Matrix and the Victoria
Police Priority Target Management Plan. These databases operate to
focus police attention on individuals considered to be ‘high risk’. ‘Risk’
criteria for inclusion on databases can include prior offending, family
histories of offending, associations, unemployment, and poor health.

Predictive databases are problematic. These risk
assessment tools are not neutral or objective, but are
embedded with skewed historical data, and certain
assumptions, beliefs and expectations about what the
risk of offending looks like.1”®

Discriminatory policing occurs when data gathering and predictive
tools embed historical bias, resulting in discriminatory outcomes.'#®
For example, police may declare a suburban train station a designated
area. This operation may result in more people being stopped and
searched, higher rates of people being charged, and more data being
gathered. This data will then feed into these predictive policing tools
which will result in more designated areas being declared, because
they contain information about the crime rates in the areas they have
already targeted.

The second concern with these databases is they result in police
focusing on who is at ‘risk’ of committing crime, rather than who is
reasonably believed to have committed a crime. This undercuts the
legal safeguards for police contact defined in legislation.

Lack of police oversight

Despite systemic problems with policing, there is no effective system
of police oversight to hear and determine complaints about the police.
The failure of Victoria’s police complaint system means there is no
effective mechanism to hold police to account for racism, over or under
policing or other forms of unlawful or harmful conduct.'?®
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Victoria does have an independent police complaint body - the
Independent Broad-based Anti-corruption Commission (IBAC). In
2020/2021 only 0.4 percent of all investigations into allegations against
the police were independently investigated by IBAC."*° A 2022 IBAC
report found that 22 percent of police investigations into complaints by
Aboriginal people were biased.'*' These findings were similar to those
contained in the previous Koori Complaints Report in 2008."%? Existing
accountability mechanisms in Victoria consistently fail to maintain
accountability, ensure human rights compliance, change police
behaviour or improve practices.

The Police Association

There is concern amongst the SJ4YP coalition regarding the Police
Association’s engagement with, and influence on, government policy
and law reform in relation to the five over-represented cohorts.

As highlighted through the Yoorook Justice Commission, there is a
significant legacy of systemic racism, racist attitudes and discrimina-
tory policing policies and practices towards First Nations peoples.
Other systemic reviews have shone a spotlight on discriminatory
policing practices that have led to the over-representation of other
cohorts identified in this Action Plan.

The promise of this Action Plan can only be achieved
with significant cultural and practice shifts in policing,
including positive engagement by the Police Association.

As the Chair of the Yoorook Justice Commission, Professor Eleanor
Bourke AM told Victoria Police Chief Commissioner Shane Patton:
“Your apology must bring real change.”

The Victorian Government should also consider appropriate regulation
of the Police Association along with other lobby groups as part of Ask
One and Two.

49



DOMAIN 3: HEALTH AND WELLBEING

A child’s opportunities in life should not be damaged
because they cannot access treatment and support
for health and wellbeing issues — nor should they be
criminalised — but this is the Victorian reality.

As the Royal Commission into Victoria’s Mental Health System notes,
accessing appropriate health and wellbeing support is disproportion-
ately difficult for the five groups we have identified are over-represented
in youth justice.'®®

Children and young people with justice system involvement often
experience multiple and intersecting health issues. A recent survey of
young people in Victorian youth justice showed that almost 90 percent
have a history of substance use, 62 percent were using mental health
support and 28 percent had a history of self-harm or suicidal ideation,
and 29 percent had active cognitive impairment.’* 63 percent had
offended while under the influence of drugs and alcohol.'**

The harmful use of alcohol and other drugs by young people is
frequently a form of self-medication and a consequence of untreated
mental health or unresolved trauma issues including discrimination
and homelessness. We know 55 percent of people with an alcohol or
other drug (AOD) disorder have a mental health issues, with young
people and First Nations people at even higher risk.'*¢

The over-representation in the criminal justice system of young people
who have neurodevelopmental disabilities, mental health concerns,
experiences of potential trauma and traumatic brain injury is reflective
of broader health inequalities in the community.'*’

There is a documented connection between access to health services
and social discrimination and inequality, such as racism.' ¢ It is
reflected in the lower access to health services and unmet health
needs of First Nations children and children from migrant and refugee
sub-communities.'*®
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These experiences of discrimination and inequity

are intersectional — for example, First Nations young
people with disability or from LGBTIQ communities can
experience greater health inequalities'®® and mental
iliness compounded by housing instability.164

Victoria's mainstream early childhood and primary and secondary
education systems along with our out-of-home care and youth justice
systems are not equipped and currently fail to identify, understand
and appropriately respond to the impact of trauma on First Nations
children and young people, as well as multicultural youth from refugee
backgrounds. As the Royal Commission into Victoria's Mental Health
System points out, ‘the mental health system does not currently
deliver safe, responsive or inclusive care for many people from diverse
communities and social groups’.'*° In the present system, trauma
goes unseen, and the system itself can cause trauma.’' The Royal
Commission further notes the interface between the criminal justice
system and mental health system lacks coordination.’*> These failures
impact disproportionately on young people from First Nations, African
and Pasifika backgrounds as well as care-experienced young people
and young women who have experienced trauma.

Table 2: Characteristics of young people in youth justice custody'®?

Were a victim of abuse,
trauma or neglect as a child
_ B

DOMAIN 3: HEALTH AND WELLBEING

Are accessing mental health support in
relation to a diagnosed mental iliness

Have a history of self-harm, suicidal ideation, or suicide attempts’®®

Have an active cognitive difficulty diagnosed or documented by a professional

Have a history of use or
misuse of alcohol

e a history of use
isuse of drugs
cit or prescription)

Have a history of use or misuse
of alcohol and drugs (illicit or
prescription)

Have offended while under the
influence of alcohol and drugs (illicit
or prescription)

Have been suspended or expelled
from school'®

Live in unsafe or unstable housing
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DOMAIN 4: HOUSING AND MATERIAL NEEDS

Young people make up 21 percent of single people
accessing homelessness services in Victoria.'®” Every
night 7,600 young people in Victoria are homeless.'®®
According to a 2020 Youth Affairs Council of Victoria
report, the reasons behind this homelessness include in
order of prevalence: family violence and abuse; mental
ill-health; relationship breakdown; alcohol and other drug
dependence; exiting youth justice and out-of-home care;
and unsafe accommodation.'®®

Young people from refugee backgrounds were disproportionately
represented at the Couch Surfing Clinic, run by WestJustice in 2016-
2017. Of the 62 couch surfers presenting to the clinic, 10 had refugee
backgrounds (16 percent).'*® Some of these young people were also
unaccompanied and had spent time in detention before being reset-
tled. The lack of support for these young people and lack of family
networks meant they were often left with no choice but to couch surf.
Lack of housing is a key factor behind refusal to provide bail'*° or
release people over 18 years on parole.'s°

Prisons have become the default housing alternative to
ensuring secure housing in the community.

Homelessness is explicitly prohibited in the Children, Youth and
Families Act 2005 (Vic) as a reason to refuse bail; however the
practical reality of finding immediate and safe housing options means
that homeless children may spend time in custody for this reason.

Our collective sector experience is that homelessness is more

likely to be experienced by the five groups of young people we have
identified as being over-represented in the criminal justice system.
Consequently addressing homelessness is a critical strategy to reduce
their over-representation.




DOMAIN 5: CHILDREN, FAMILIES AND THEIR COMMUNITY

Unsupported people living with untreated complex
trauma can struggle to maintain a safe home for children
and people needing their care. Children in these
households absorb the impacts of parental and intergen-
erational distress. Complex trauma and toxic stress are
associated with emotional and behavioural dysregulation,
attachment disruption, lack of impulse control, difficulty
with attention and problem solving, and high-risk and
challenging behaviours.

® Case study 3: Mia (continued) Rather than supporting care givers to address their own trauma needs
and to support their children, our current system removes children from
these complex situations and places them in out-of-home care.

Once in out-of-home care, children are met with punishment instead of
the support they need. This was first evidenced by Victoria Legal Aid’s
Care not Custody report.

Home should be a place of understanding and support, however in
residential care in particular, carers do not always respond to behaviour
in the way that a parent would, and too often police are unnecessarily
involved.'** The 2020 Framework to Reduce the Criminalisation of
Young People in Residential Care'** is a great starting point to address
these issues. More work needs to be done to prevent people entering
out-of-home residential care, and to work with them from a trauma
informed perspective once they are part of it.

Of the children in youth custody, 54 percent have been subjectto a
child protection order or have a currently open child protection case.
According to the CCYP, current responses to children who are absent
or missing from residential care play a critical role in contributing to
the criminalisation of children.# Children are ‘arrested’ by police for
feeling unsafe and running away and are treated as criminal rather
than as traumatised children needing a caring rather than punitive and
aggressive response. Another contribution to criminalisation is stigma
and negative perceptions of children in care. Additionally, there is often
an absence of coordination and good working relationships between
the various professionals involved in the lives of children in care,
resulting in piecemeal and ineffective responses that fail to prevent
criminalisation.
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For children and young people who arrive with their families as
refugees, there are unique factors which appear to contribute to the
rate at which youth are criminalised. These include post settlement
conflict and family relationship breakdown.'#¢

WEstjustice has been running a Settlement Justice Partnership with
settlement service providers in Melbourne’s West. In its recent report
Don't Settle for Less, it found that a significant majority of its clients had
children in their care, and would benefit from early legal interventions
in terms of their health, stability and wellbeing. In addition, the broad
spread of years in which its clients had arrived in Australia indicated
that the need for targeted support for positive settlement outcomes
consistently extends beyond one'’s first five years in Australia.

Further barriers to successful settlement identified in the reportinclude:

* Low English-language and literacy levels
* Unfamiliarity with Australian law and legal systems

« Distrust of authorities (including perceptions of law services
and lawyers)

* Limited financial resources
*  Cultural isolation
« Digital divide.™’

® Case study 3: Mia (continued)




DOMAIN 6: EDUCATION

Children facing educational barriers and exclusion are
more likely to enter the criminal justice system. For
example, in 2019, 68 percent of children in custody
were recorded as having been suspended or expelled
from school.’”

Once in the criminal justice system, children then face additional
education barriers through disruption and incarceration. In relation
to incarceration, inadequate staffing, resulting in children spending
increased time in isolation and lockdown, severely limits access to
education. While the commitment is there, the operational reality of
custody means children’s educational needs cannot remain at the
forefront of a custody facility’s planning and staff considerations.'®’

We are also concerned about the criminalisation of young people
through the presence of police officers at schools in areas where police
allege crime reports are high.'*? These are frequently areas with low
socio-economic status, and which are racially diverse. Victoria Police
have a few initiatives that work intensively in these spaces — Youth
Specialist and Youth Resource Officers (Proactive Policing Units) and
officers working under the School Engagement Model.">*

The School Engagement Model (SEM) aims to build trust and confi-
dence in the police along with partnering with educators and other
services to address the causes of crime.'®* Youth Support Officers
(YSOs) and Youth Resource Officers (YROs) in combination with the
SEM have led to school leaders having a direct line to the police when
a child acts out. But other, less funded, service providers with expertise
and skills in addressing the genuine issues that lead children and
young people to act out — issues that include homelessness, mental
health, AOD use and family violence — are often overlooked in a
school’s effort to resolve any issues they are experiencing with their
student populations. The presence of police at schools encourages
student behaviour to be viewed through a criminal justice lens, and the
lack of engagement with support services misses the opportunity to
deal with the complex and underlying issues relating a young person’s
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cry for support. Criminal justice responses are stigmatising and
harmful to young people and their families and do not resolve the
underlying issues.'®®

Children exhibiting problematic behaviour are likely to
need complex, wrap around support for themselves and
their family to resolve the underlying issues.

From the recorded data, expulsions appear to have reduced. We note
that suspension data is not collected however. Anecdotally we under-
stand reliance remains high. Teacher shortages and increased burnout
post COVID-19 are likely compounding the situation. Early, primary and
secondary schools need to be sufficiently resourced to provide wrap
around support to children and their families to keep them engaged
and assist in managing their underlying issues without harming

other children. This necessarily involves a big increase in support for
teachers. Racism, sexism and homophobia continue to be prevalent

in schools. A 2017 survey in Victoria and NSW found that 60 percent

of students reported witnessing an act of racism at school. To further
illustrate the point, in 2022, the SA Commissioner for Children and
Young people found that sexism had remained unchanged in schools
for 40 years.

Rigid attitudes towards traditional gender norms lead to poorer mental
health, sexual harassment, violence and bullying. Sexism and racism
are critical factors behind the discrimination and disadvantage that
leads particular groups to be over-represented in the criminal justice
system. Given the direct link between these attitudes and the creation
of harm, it is critical the Department of Education ensures ending
racism and patriarchal attitudes are a central focus in the education

of children.
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Conclusion

The five groups of young people that we have focused on
in this Action Plan are entitled to equitable outcomes and
procedural fairness not just in the criminal justice system
but also in the intersecting systems of health, education
and child protection.

Ending their under-representation means addressing broader social
inequities and determinants of health and wellbeing, including poverty,
systemic racism, homophobia, transphobia, ableism, sexism, classism
and any other types of discrimination. It means Truth, Voice and Treaty.
It means access to education, safety, housing, health and justice not
just for them but their families as well. Some of the specific action that
this change requires is outside the scope of our Action Plan. However,
we hope that our Action Plan takes us a further step closer to ensuring
that the children and young people discussed in this document who are
over-represented in the criminal justice system are not just free from
criminalisation, but have an opportunity to thrive in life, along with all
children and young people in Victoria.
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appearance and people of Maori/Pasifika appearance
had a 5.4% 2.8% greater risk of being issued with a
fine respectively. (Inner Melbourne Community Legal
Centre, ‘Policing Covid-19 in Victoria: Exploring the
Impact of Perceived Race in the Issuing of Covid-19
Fines During 2020’ (Report, June 2023), 32)

Hopkins, Popovic, Sanchez-Urribarri, Sentas,
‘Identifying Racial Profiling in Victoria Police Search
without Warrant’ forthcoming.

Above
Above n [67], 192.

Targeted multicultural groups 2.8 times higher odds of
being stopped before an offence is detected with white
people. (pedestrian and bicycle), above n[x], 192.
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Productivity Commission, ‘Overcoming Indigenous
Disadvantage: Key Indicators 2020’ (Report, 2020),
11.19. At State level, from January 20217 to December
2020, the diversion referral rate for First Nations
children remained between 12-14 percent of all
Children’s Court Youth Diversion (CCYD) participants -
YJ Statutory Review, above n[9], above, at 5.2.3 (a). This
according to the Review reflects the number of First
Nations children across the youth justice system for
the same period.

State Government of Victoria, ‘Victorian Government
Aboriginal Affairs Report 2021’ (Report, 2021). ‘Victoria
has the lowest rate for all children in OOHC [out of
home care] (6.4/1000 compared to the national rate of
8.1/1000), but the highest rate for Aboriginal children
in out of home care (‘'OOHC’) (103.0/1000, compared
to a national rate for Aboriginal children of 57.6/1000)
(VACCA, 2022).

Australian Law Reform Commission, ‘Pathways

to Justice-Inquiry into the Incarceration Rate of
Aboriginal and Torres Strait Islander Peoples’ (ALRC
Report 133, 2018) cited by Victorian Aboriginal Child
Care Agency (VACCA), April 2022, p 9.

See above n [67].
See above n [67].
See above n [67].
Details from Baidawi et al, above n 40, 1.3

In 2021-22 there were 8953 young people in
out-of-home residential care. 4418 were female
and 2,554 (28.5 %) were First Nations young
people- Crime Statistics Agency, Family Violence
Dashboards: Victorian Child Protection (Web
page, Reviewed 11 April 2023) <https://www.
crimestatistics.vic.gov.au/family-violence-da-
ta-portal/family-violence-data-dashboard/
victorian-child-protection>

For example, between 2019 and 2022, 15.5 percent

of VLA's child client’s living in out-of-home residential
care identified as living with disability (intellectual
disability and mental health issues the most prevalent).
In addition 27.5 percent were aged 14 or younger.
VLA, Care not Custody- keeping kids in residential care
out of the courts, (Web page, Reviewed August 2023)
<https://www.legalaid.vic.gov.au/care-not-custody-
keeping-kids-residential-care-out-courts>. Taskforce
1000, a systemic inquiry into services provided to
Aboriginal children and young people in OOHC

in Victoria, also revealed 14 percent of Aboriginal
children were identified as having a known disability,
cited in VACCA, Response to the Systemic Inquiry into
the Educational Experiences of Children and Young
People Living in Out-of-Home-Care (Submission, July
2022), p 18.
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Between 2019 and 2022 42 percent of VLA's child
client’s living in out-of-home residential care accrue
criminal charges within 12 months of placement and
51.3 percent accrued criminal charges within 24
months of placement. VLA, Care not Custody- keeping
kids in residential care out of the courts, (Web page,
Reviewed August 2023) <https://www.legalaid.vic.
gov.au/care-not-custody-keeping-kids-residential-
care-out-courts>

Young people are also protected by the other six
major human rights treaties Australia is a party to:

The International Covenant on Civil and Political
Rights, The International Covenant on Economic,
Social and Cultural Rights, Convention Against Torture
and other Cruel, Inhuman or Degrading Treatment

or Punishment, The International Convention on the
Elimination of All Forms of Racial Discrimination,
Convention on the Elimination of All Forms of
Discrimination against Women and Convention on the
Rights of Persons with Disabilities. Articles (2), (3), (6)
and (12). The Committee of the Rights of the Child has
stressed states must ‘take all necessary measures

to ensure that children in conflict with the law are
treated equally. This requires the state to prohibit both
direct and indirect discrimination and take positive
measures to address the needs of especially vulner-
able groups of children repeatedly in conflict with the
law. Domestically, the Charter of Human Rights and
Responsibilities Act 2006 (Vic) protects the rights of
families and children section 17(1) and (2) and specif-
ically children in the criminal process while the Equal
Opportunity Act 2010 (Vic) also protects children and
young people from discrimination due to any protected
attribute including, age, race and disability.

Article 3, United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP).

Kania, Kramer and Senge above n[6].
ARACY referred to by Collaboration For Impact - 2022

Victorian Aboriginal Legal Service, ‘Poccum’s Law:
The Blueprint for Bail Reform’ (Media Release, 22
March 2023).

We acknowledge at the time of final production the
introduction of the Bail Amendment Bill 2023 (Vic) into
Parliament on 15 August 2023.

YJ Statutory Review Report above n[9], p 7.

See Fines Reform Advisory Board, ‘FRAB Summary
Report on the Delivery of Fines Reform’, (Report, April
2020), p. 14 which recommends ‘Improved access and
outcomes for vulnerable people through a reformu-
lated nexus test’ (Recommendation 7) and ‘A better
balance between fairness to fine recipients and road
safety’ (Recommendation 8).
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